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Court of Appeals of the District of Columbia 


No. 5149. 


W. 0. Ansley, Jr., Appellant, 

v. 

Federal Radio Commission 


i 

In the Court of Appeals of the District oit Columbia. 


No. 5149. 


W. 0. Ansley, Jr., Appellant, 

i 

v. 

j 

Federal Radio Commission 

| 

Stipulated Record. 

Now come the appellant, W. 0. Ansley, Jr., and Federal 
Radio Commission, by counsel and agree upon [the follow¬ 
ing record and stipulations being pages makect from 1 to 
180 as the transcript of record in this case: 

The Notice of Appeal and of the Reasons Therefor, filed 
February 19, 1930, omitting the cover endorsement, is as 
follows: 

| 

2 In the Court of Appeals of the District of Columbia. 

Number 5149. 

W. 0. Ansley, Jr., Appellant, 

v. 

I 

Federal Radio Commission, Appellee! 

I 

Notice of Appeal and of the Reasons Therefor. 

I. Notice of Appeal. 

II. Reasons for Appeal. 


5149a 
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W. 0. ANSLEY, JR., VS. FEDERAL RADIO COMMX. 


A. Statement of the Proceedings. 

B. Specifications of Error. 

III. Revision requested. 

IV. Verification. 

V. Notice to the Federal Radio Commission. 

VI. Certificate. 

VII. Acknowledgment of service. 

I. Notice of Appeal. 


Now, this 19th day of February, 1930, comes W. 0. 
Ansley, Jr., applicant-appellant in these proceedings and 
savs he is aggrieved bv the decision of the Federal Radio 
Commission rendered upon January 31, 1930, effective on 
said day, refusing his application numbered 3-P-B-902 for 
a construction permit for the erection of a radio 
3 broadcasting station at Abilene, Texas, to operate 
at a frequency of 550 kilocycles with a power of one 
kilowatt, full time. 

Wherefore appellant hereby gives notice of his appeal 
from said decision to the Court of Appeals of the Dsitrict 
of Columbia and assigns in support thereof the reasons for 
appeal hereinafter set forth. 

W. 0. ANSLEY, Jr., 

Bv BETHUEL M. WEBSTER, Jr., 
BETHUEL M. WEBSTER, Jr., 


PAUL M. SEGAL, 
PAUL M. SEGAL, 


His Attorneys . 


II. Reasons for Appeal. 

A. Statement of the Proceedings. 

This case grows'out of the refusal by the commission of 
appellant’s application for a permit for the construction 
of a radio broadcasting station at Abilene, Texas, to oper¬ 
ate at a frequency of 550 kilocycles, with an output power 
of one kilowatt, a “regional” station under the commis¬ 
sion’s classification. 

The appellant, W. 0. Ansley, Jr., is a substantial and 
representative citizen of Abilene, Texas, where he is en¬ 
gaged in the business of cotton factor. He has resided in 
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Abilene for six years, having removed to that city from 
Houston, Texas where he had theretofore resided. 

4 He has had many years of active experience in radio 

transmission and is a licensed operator! It is un¬ 
controverted in the record that his technical and financial 
ability to construct, manage and operate the proposed sta¬ 
tion are of the highest order. Similarlv, it is coheeded that 
the proposed service of the station from a program stand¬ 
point complies with all requirements of the commission un¬ 
der the standard of public interest, convenience} and neces¬ 
sity. | 

Appellant first made application to the comjnission for 
a construction permit on August 15. 1929. under) oath, upon 
a form furnished by the commission. Through inadver¬ 
tence, this application specified a frequency of 1390 kilo¬ 
cycles which, for technical reasons not material to this case, 
could not suitablv be used at the location involved. Pre- 

• i 

sumablv for this reason, the commission, onj October 2, 
1929, advised appellant that it was unable to find that the 
granting of the application was within the statutory stand¬ 
ard and the application was designated for hearing. 

On December 15, 1929, with the consent of tjhe commis¬ 
sion, this application was withdrawn and a newjapplication 
substituted therefor, upon a new form prepared by the 
commission. This new application proposed jan entirely 
different transmitting apparatus, namely either a Radio 
Corporation of America type 1001B or Western Electric 
Company type 106B which were free from technical objec¬ 
tions applicable to that previously described. The appli¬ 
cation also requested the frequency of 550 kilocycles. Un¬ 
der General Order number 40 of the commissiofi, which was 
enacted for the purpose of complying with the Amendatory 
Act of March 21, 1928 (the “ Davis Amendment”) and for 
the purpose of providing a stable broadcasting! set-up, this 
frequency is required to be assigned to the Zone of which 
Texas is a part, but it has not yet been ko assigned. 

5 It also appears that for geographical and inter¬ 
ference reasons, this assignment of 550 kilocycles to 

the third Zone must be made to Texas, which is the only 
state within that Zone which can use it without! causing in¬ 
tolerable interference to existing services. 

General Order 40, provides (paragraph 4D): 
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“The following frequencies are allocated for use in all 
five zones with broadcasting stations permitted to operate 
simultaneously, each station to have an authorized power 
not to exceed 1000 watts: 550, 560, 570, 1440, 1450 kc.” 


Existing assignments to 550 kilocycles are: 

First Zone: WGR. Buffalo, New York. 

Second Zone: WKRC, Cincinnati, Ohio. 

Third Zone: None. 

Fourth Zone: KFUO and KSD, St. Louis, Missouri; 
KFDY, Brookings, South Dakota; KFYR, Bismark, North 
Dakota. 

Firth Zone: KOAC, Corvallis, Oregon. 

It therefore appeared from the application that the ap¬ 
paratus, frequency and power designated were free from 
objection, legal or technical. The application further showed 
that the West Texas territory is not receiving adequate 


broadcasting service. 

Under the procedure of the commission (see 1929 An¬ 
nual Report pp. 53 ff. ), applications received by it are 
submitted to the engineering and legal divisions for formal 
recommendations. The applications are then submitted to 
the commission for action. 


In spite of the fact that appellant’s substituted applica¬ 
tion was in fact a new application, involving new power, 
frequency and apparatus, no new finding upon it was 
6 announced by the commission. Accordingly on De¬ 
cember 30, 1929, appellant filed a motion to recon¬ 
sider, reciting thesb facts, and pointing out in detail why 
the granting of the application would serve public interest, 
convenience and necessity. This motion was accompanied 
by 328 affidavits made part thereof giving evidence of the 
facts in support of these conclusions. 

No decision was ever made upon this motion. 

On January 7, 1930, one Thomas L. Blanton, counsel for 
T. E. Kirksey, operator of a 44 local” radio station at Abi¬ 
lene, Texas, appeared before the commission for the pur¬ 
pose of offering evidence in opposition to appellant’s ap¬ 
plication both as such counsel and individually as a citizen. 
Counsel for appellant consented that the case might be 
heard in part at that time insofar as material or compe¬ 
tent testimony might be offered. 
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Under the procedure of the commission, testimony is 
taken by one member thereof and a stenographic record is 
prepared. Appellant is not advised whether thp transcript 
in his hearing was presented to the commission as a body 
or whether a summary or report thereof was ipade by the 
commissioner who conducted the same. If the! latter pro- 

i 

cedure was followed, no copy of such summary or report 
was furnished to appellant for examination and objection. 

Over the objection of appellant, said Blantdn was per¬ 
mitted to offer incompetent testimony into tliel record and 
to read improper affidavits into the same. Over the objec¬ 
tion of counsel, he was permitted to make derogatory state¬ 
ments against one Rowe and, in connection therewith to 
state that said Rowe had incited appellant’s japplication. 
Although counsel requested that said Blantoh be sworn 
prior to testifying, he was nevertheless permitted to make 
statements of fact, not of a geographical or introductory 
character, not under oath. Said statements of fact 
7 and several hundred improper affidavits were placed 
in and with the record where they could |be and pre¬ 
sumably were inspected by members of the cordmission not 
trained in the law. No ruling upon any objection of appel¬ 
lant’s counsel was made and none has been made to this 
day, it being merely stated that “ruling would be reserved”. 
Under the procedure of the commission, all evidence and 
documents, whether of a proper or of an improper and prej¬ 
udicial character are before the commission fop considera¬ 
tion. 

Thereafter, hearing on appellant’s application having 
been set for January 21, 1930, appellant by his counsel 
made formal written demands for recommendations and 
documents which had been before the commissioners in con¬ 
nection with his application. In a letter, served in person 
upon the Secretary of the Commission, counsel! after recit¬ 
ing the procedure to date, stated: 

“As the time for hearing is at hand it is necessary for 
us to gather our evidence together and bring our witnesses 
to Washington under the rules of the Commisjsion and we 
must make haste if w’e are to be ready by January 21, 1930. 

“We have copies of both applications submitted by Mr. 
Ansley, as well as of the motion referred to. 
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“Wo are informed, however, that in the files of the com¬ 
mission, as those files are viewed and examined by mem¬ 
bers of the commission in making their decisions, certain 
other documents are attached, such as reports and recom¬ 
mendations of employees of the commission in its engineer¬ 
ing and legal divisions. We also understand that corre- 
spondence from persons opposed to the granting of applica¬ 
tions is received and examined by members of the commis¬ 


sion. 

“May we inquire whether this date, used as a basis for 
the commission's decision, is available to the party en¬ 
titled to a hearing* It would seem that our client should be 
fully apprised of the evidence submitted or considered at 
any stage of the proceeding and given an opportunity to 
cross-examine witnesses, to inspect documents and to offer 
evidence in explanation and rebuttal. 

“We therefore request an opportunity to examine the 
engineering, legal and other reports, recommendations and 
correspondence considered by the commission in this 
8 case at such time and place and under such regula¬ 
tions as the commission may determine but in time 
to make reasonable preparation for hearing. 

“Employees of the commission in whose custody these 
papers are kept, advise us that they are not permitted at 
present to give access to these to the applicant or his coun¬ 
sel.' ■ 


Xo reply to this 1 request was received until January 28, 
1930, one week after the hearing had been held, when coun¬ 
sel were advised that the requested inspection could not be 
had. 

On January 21, 1930, hearing was held. 

Conclusive evidence was presented on behalf of appellant 
that the territory known as “West Texas” was not receiv¬ 
ing reliable or satisfactory regular service from radio 
broadcasting stations. It was shown that the State of Texas 
is of such vast area and the agricultural and other interests 
of its several districts are such that it is naturally divided 
into areas having divergent cultural backgrounds; that the 
City of Abilene is the center of the large area of West 
Texas, comprising some thousands of square miles with a 
population of 485,000 persons and the logical location of a 
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regional station to serve that territory. That j Abilene, a 
city of 32,000 people, with many universities gnd similar 
cultural facilities was the logical center for sucjh a broad¬ 
casting service made necessary by geographical factors and 
the intolerable atmospheric disturbances which now pre¬ 
vent that territory from having the service to which it is 
entitled. 

i 

It was shown that existing broadcasting stations in Texas 
are concentrated in small areas in east and south Texas. 

To rebut any claim that station KFYO, the smill 100 watt 
station now operating at Abilene, was rendering any serv¬ 
ice. uncontroverted evidence was introduced oh behalf of 

7 i 

appellant to show that this station was violating the Radio 
Act of 1927 and the rules of the commission, that it ex¬ 
ceeded its authorized power, operated in charge of an 
9 unlicensed operator and without a licensed operator, 
deviated from its assigned frequency more than per¬ 
mitted bv regulation, violated the rules with reference to 
the announcement of phonograph records, resorted to sub¬ 
terfuge to conceal illegalities, had no financial ability to con¬ 
tinue in service, was used as a medium for personal abuse 
and blackmail, had been used in the furtherance of the 

7 i 

criminal enterprise of conducting a lottery, had been guilty 
of fraud and misrepresentation toward the commission and 
that its programs were bad from every standpoint. 

After appellant had rested his case, counsel fpr the com¬ 
mission caused to be sworn an engineer for the Commission, 
Andrew D. Ring who testified that the proposed location 
was 690 miles from the nearest existing station On 550 kilo¬ 
cycles, that interference “might” result there, but on the 
other hand the commission was already authorizing the fol¬ 
lowing lesser separations upon that same frequeicv: KFDY 
to KSD and KFUO—550 miles; WKRC to KSD land KFUO 
—310 miles, with similar separations between Buffalo and 
Cincinnati and between Cincinnati and Brookings. He tes¬ 
tified that no interference would result on adjacent chan¬ 
nels. 

From his testimony it conclusively appeared jthat no ad¬ 
ditional interference would be caused by the operation of 
appellant’s proposed station. 

Counsel for the commission moved that there be incor¬ 
porated into the record certain statistics or “quota figures” 
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purporting to develop a mathematical formula bearing an 
alleged connection with the “Davis Amendment”. To this 
offer, counsel for appellant objected upon the ground that 
such “quota figures” did not show upon what basis they 
were prepared, what factors they took into considera- 
10 tion, etc. and demanded the right to cross examine 
the person who had prepared the same. This re¬ 


quest was denied and the commissioner in charge tendered 
himself for cross-examination. It being conceded that the 
commissioner had not prepared the “quota figures” and 
counsel not desiring to be placed in the position of cross- 
examining the judge who was hearing his case, no advan¬ 
tage was taken of this tender. 

Over this objection, the “quota figures” were made part 


of the record. 

The commission either has not rendered or has not made 
known to appellant any decision upon said application and 
hearing nor has it announced any statement of the “grounds 
for decision as found and given by it”, as required by law 
pursuant to which an order of denial might properly be 
entered; nor has it made any decision on reserved rulings, 
question of law or fact presented by the application, hear¬ 
ing and record. 

Thereafter, on January 31, 1930, the commission entered 
an order reciting that it had found that the “public in¬ 
terest, convenience or necessity would not be served by 
granting said application” and denying the same. 

From this order appellant has taken this appeal. 


B. Specifications of Error. 

Appellant respectfully shows the Court that said order 
and the proceedings of the commission upon which the same 
is based are erroneous in the following respects: 

1) The order of the commission denying appellant’s ap¬ 
plication is made contrary to the evidence, is without evi¬ 
dence to sustain it and is arbitrary, unreasonable and 
capricious. 

2) The evidence before the Commission was such that 
no other conclusion could be drawn therefrom save that the 
granting of appellant ? s application is in the public interest, 

convenience and necessity and hence the commission 
was without power to deny said application. 


11 


9 


W. O. ANSLEY, JE., VS. FEDERAL RADIO COM^fX. 


3) The order of the commission, if it could be sus¬ 
tained upon any testimony whatsoever, would be based upon 
testimony which is improper and prejudicial anid was con¬ 
sidered by the commission over the objection of appellant. 

4) The order of the commission is contrary to law in 
that General Order number 40 of the commission requires 
the frequency of 550 kilocycles to be assigned for simul¬ 
taneous operation to each of the five zones established bv 
law whereas it is not in fact assigned to the third zone in 
which Texas is situated and in which Texas is tlni only State 
that can make proper use of that frequency. 

5) The commission erred in refusing to consider appel¬ 

lant's amended application of December 15, 192 ) and upon 
such consideration to grant the same. j 

6) The commission erred in refusing or failing to grant 
appellant's motion to reconsider. 

7) The commission erred in allowing its members to ex¬ 
amine and consider in connection with appellant's appli¬ 
cation, reports, recommendations and correspondence not 
open to examination, denial or explanation by appellant. 

8) The commission erred in receiving testimony not 
under oath. 

9) The commission erred in refusing to rule upon ob¬ 
jections to testimony made by appellant and in placing said 
objectionable testimony in the record for the consideration 
of its members. 

10) The commission erred in not complying with ap- 
apellant's request to permit inspection of recombiendations 
of employes in its engineering division pursuant to which 

it had designated appellant's application for hear- 
12 in<>\ 

11) The commission erred in not perhaitting ap¬ 
pellant to inspect other documents with reference to which 
it had made its decisions. 

12) The commission erred in receiving and jeonsidering 
the 4 ‘quota figures'’ above referred to. 

13) The commission erred in receiving and jeonsidering 
the “quota figures’’ above referred to without affording 
appellant, by counsel, an opportunity to cross-examine the 
persons who compiled the same. 

14) The commission erred in refusing to reveal to ap¬ 
pellant the basis upon which said “quota figures” were 


i 
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compiled and the factors considered or disregarded in said 
compilation. 

15) The commission erred in failing to announce its de¬ 
cision or to state the grounds for its decision as required 
by law, thus depriving appellant of his substantial rights 
upon appeal and attempting to establish an unlawful pro¬ 
ceeding upon appeal by means of which the commission can 
seek out new reasons for denying appellant’s application 
after the appeal has been taken and depriving appellant 
of his right to know the commission’s grounds of decision 
in preparing his papers. 

Id) The commission erred in other particulars apparent 
from the record. 


III. Revision Requested. 

Wherefore appellant prays on order of this Court that 
he was on December 15, 1929. and now is, entitled to a con¬ 
struction permit for the erection of a “regional” broad¬ 
casting station at Abilene, Texas and directing the commis¬ 
sion to issue the same forthwith. 

W. 0. ANSLEY, Jr., 

Bv BETHUEL M. WEBSTER, Jr., 
BETHUEL M. WEBSTER, Jr., 

PAUL M. SEGAL, 

PAUL M. SEGAL, 

His Attorneys. 


13 IY. Verification. 

State of New York, 

County of Neic York , ss: 

Paul M. Segal, being first duly sworn, says that he is 
one of the attorneys for appellant, that he has read the fore¬ 
going notice of appeal and reasons therefor and that the 
facts therein set forth are true to the best of his knowledge 
and belief. 


PAUL M. SEGAL. 
PAUL M. SEGAL. 
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Subscribed and sworn to before me this 17th djjiy of Feb¬ 
ruary, 1930. 

** * 

[Seal of Vivien Bryan Font, Notary Public, |Xew York 
Countv, X. Y.] 

VIVIEN BRYAN FONT, 
Notary Public . V. 1 . ( o.. A o. 479. Ret 7. lj-F -12-A. 

Cert, filed in Kings Co. No. 104, Reg. No. 1394. 
Commission expires March 30, 1931. 

14 V. Notice to the Federal Radio Commission. 

The Federal Radio Commission will please tjake notice 
that the foregoing notice of appeal and reasons thjerefor will 
be filed forthwith in the Court of Appeals of tljie District 
of Columbia, pursuant to the provisions of the Radio Act 
of 1927, as amended. 

BETIIUEL M. WEBSTER | Jr., 

BE Till’EL M. WEBSTER | Jil, 

PAUL M. SEGAL, | 

PAUL M. SEGAL, 

Attorney$ for the Appellant . 


15 


VI. Certificate. 


State of New York, 

County of New York, ss: 

The undersigned, Paul M. Segal, personally j appearing 
before me, a Notary Public in and for the County and State 
aforesaid, being sworn, savs that he is one of th<b attorneys 
for W. O. Ansley, Jr., appellant herein, and tha|t the fore¬ 
going is a true copy of the notice of appeal alid reasons 
therefor to lie filed forthwith in the Court of Appeals of 
the District of Columbia. ! 

PAUL M. ISEGAL. 
PAUL M. 'SEGAL. 


Subscribed and sworn before me this 17th dky of Feb¬ 
ruary, 1930. 

[Seal of Vivien Bryan Font, Notary Public,! New York 
County, N. Y.] ! 

VIVIEN BRYAN FONT, 
Notary Public , .V. Y, Co ., No. 479. Reg. j-F-12-M. 
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Cert, filed in Kings Co. No. 104, Reg. No. 1394. 
Commission expires March 30, 1931. 

16 VII. Acknowledgment of Service. 

Service of a certified copy of the foregoing notice of ap¬ 
peal and reasons therefor is acknowledged, this 19th day 
of Februarv, 1930. 

1 FEDERAL RADIO COMMISSION, 

By CARL H. BUTMAN, 

Secretary. 

17 The Commission's Statement of Facts and Grounds 
for its decision, filed March 11, 1930, omitting the 

caption and cover endorsement, is as follows: 

IS Commission’s Statement of Facts and Grounds for 
Its Decision , Filed Pursuant to Section 16 of the 
Radio Act of 1927. 

Preliminary Statement and Summary of Proceedings. 

On August 15, 1929, AY. 0. Ansley, Jr., the appellant in 
the present cause, filed an application for construction per¬ 
mit to construct a radio broadcasting station in the City of 
Abilene, State of Texas, to operate, when constructed, on a 
frequency of 1390 kilocycles, with power of 1 kilowatt, with¬ 
out limit as to time. The Commission, on October 2, 1929, 
determined that public interest, convenience and necessity 
would not be served by granting such application and des¬ 
ignated it for hearing. 

On December 15, 1929, with the consent of the Commis¬ 
sion, this application was withdrawn and there was substi¬ 
tuted therefor another and different application, the denial 
of which gives rise to these proceedings. This application 
is, likewise, for a construction permit for the erection of a 
radio broadcasting station at Abilene, Texas. It requested 
full time operation, if and when the station was con¬ 
structed, on a frequency of 550 kilocycles, with 
19 power of 1 kilowatt. 

The hearing of the new application was set for 
January 7, 1930, and notice thereof given to applicant and 
others, including station KFYO which was then, and is now, 
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located and operating in Abilene, Texas. Subsequent 
thereto this hearing was, upon request of the japplicant, 
postponed until January 21, 1930. The representatives of 
station KFYO, not having received timely notice of the 
postponement of the hearing, appeared on January 7, 1930, 
and by agreement of the parties counsel for this station was 
permitted to make a statement for the record qnd intro¬ 
duce certain affidavits on its behalf. On January 21, 1930, 
the applicant appeared in person and by counsel at which 
time he offered numerous affidavits in support of his appli¬ 
cation and testified as a witness. Except for additional af¬ 
fidavits submitted by station KFYO, which were rejected 
upon objection of counsel for applicant, none of j the other 
stations notified appeared in opposition. The Commission 
appeared by counsel who cross-examined witnesses and 
presented evidence on behalf of the Commission. Upon 
the record thus made, the cause was submitted. 

Facts. 

i 

The testimony offered on behalf of the applicant showed 
him to be a resident of Abilene, Texas, a cotton buyer and 
a reputable business man who has had experience as an 
amateur radio operator and who is now a licensed radio 
broadcasting station operator. That Mr. Ansle^ person¬ 
ally, and with the assistance of other residents of Abilene, 
has, and will have available, sufficient funds andi credit to 
construct the proposed station and to operate it for ap¬ 
proximately one year without the receipt of any 
20 revenue derived from the operation of such station. 

That Abilene is a city of approximately 3^,000 peo¬ 
ple, located in western Texas in a section principally de¬ 
voted to stock raising and agriculture and, as such, is the 
largest city and the principal trade and commercial center 
for a relatively large and scattered population approxi¬ 
mating 250,000 people. 

It is also shown that certain schools and one university 
are now located in the City of Abilene and that from these 
and other sources there is available sufficient talent, if 
properly utilized, to make possible broadcasting programs 
of a diversified character similar to those broadcast from 
the class and kind proposed. That the applicant has in 

i 

j 

I 

i 
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terviewed a number of merchants and business men who 
are interested in advertising by radio broadcasting and 
lias been assured of their cooperation, as well as the co¬ 
operation of a considerable amount of the available broad¬ 
casting talent. It does not appear, however, that the sit¬ 
uation of Abilene is greatly different from that of other 
cities of its size ami character either as to the available 
broadcasting talent or the demand for radio broadcasting 
service for advertising and other economic uses which pro¬ 
duce revenue necessary for the maintenance and operation 
of a broadcasting station. 

The evidence also showed that radio reception condi¬ 
tions in western Texas are not particularly good and that 
at times some difficulty is experienced in getting satisfac¬ 
tory reception from the more powerful stations located at 
Dallas and Fort Worth and bevond the borders of the state. 

On behalf of the Commission it was established by its 
engineer, Mr. King, that the construction and operation of 


the proposed station would be expected to result with in¬ 
terference from station KSD at St. Louis, G90 miles 
21 distant, which station was then operating on the fre¬ 
quency of 550 kilocycles, applied for by applicant, 
using power of 500 watts. That, as a matter of fact, sta¬ 
tion WKRC, located at Cincinnati, Ohio, has been seri- 
ouslv i nt erf erred with bv stations KSD and KFUO, lo- 
cated at St. Louis, 310 miles away, when operated simulta¬ 
neously on this frequency, although the St. Louis stations 
use a power of only 500 watts for night time operation, 
whereas applicant proposes to use 1,000 watts with hours 
of operation unlimited. 

The record also shows that station KFYO is now located 
in Abilene and is at present operating without limit as to 
time on a frequency of 1420 kilocycles, using a power of 
100 watts for night time operation, with an additional 150 
watts from local sunrise to sunset, and that from time to 
time this station has requested and been refused increases 
in power. While there is considerable evidence (for the 
most part in affidavit form which will be hereinafter con¬ 
sidered) which tends to show that the facilities already au¬ 
thorized for use by this territory are not being properly 
utilized both as to method of operation and as to character 
of programs broadcast, there is no evidence (other than 
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conclusions also contained in affidavits) to show that these 
facilities, if properly used in the public interest; would not 
perform essentially the same service as that bf the pro¬ 
posed station for Abilene and the adjacent territory. 

The evidence shows that there are now 33 broadcasting 
stations allocated to and operating in the State bf Texas on 
the frequencies and with the power and time o i operation 
indicated with particularity in the kilocycle list which was 
made a part of the record. This list shows that in the en¬ 
tire Third Zone consisting of the states of Alabama, 
22 Arkansas, Florida, Georgia, Louisiana, Mississippi, 
North Carolina, South Carolina, Oklahorqa, Tennes¬ 
see and Texas, there are onlv 116 radio broadcasting sta- 
tions. Estimated 1928 population, prepared by fhe United 
States Census Bureau for the Commission, ^hows that 
Texas in that year had a population of 5,487,000, whereas 
the population of the entire Third Zone, of which Texas is 
a part, was 28,OSS,000. It thus appears that thje State of 
Texas, with a population of approximately 20% jof that of 
the entire Third Zone, has approximately 29% jof all the 
radio broadcasting facilities allocated to and in use in the 
Third Zone. 

The “quota figures” or tabulation of the Commission, 
also based on estimated population of 1928, showing the 
percentage of all available radio broadcasting facilities to 
which each state and zone is entitled under the provisions 
of the Davis amendment to the Eadio Act of 1927, and also 
showing the total facilities assigned to, and in operation in, 
the various states and zones, show the following with re¬ 
spect to the State of Texas: 


Per Cent due Texas . 

19.50 

Due “A” . 

. 1.56 

Clear Channels Assg. “B”. 

2.50 

“ “ Diff. “C” . 

Due “D” . | 

... +.94 
5.08 

Regional Channels Assg. “E” . 

. 9.00 

“ “ Diff. “F” . 

+3.92 

Due “G” . 

5.85 

Local Channels Assg. “H” . 

14.00 

“ “ Diff. “I” . 

i.. +8.15 
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A number of affidavits were introduced by the applicant 

and bv station KFYO. In so far as the matter set forth in 
* 

these affidavits has any probative value whatsoever, it is 
confined in the case of the applicant to a showing, first, 
that the applicant is qualified and has the moral and finan¬ 
cial backing of a sufficiently large group of the resi- 
23 dents of Abilene and the area to be served by the 
proposed station to insure the construction and op¬ 
eration of such station for a limited time; and, secondly, 
that station KFYO lias been guilty of certain violations of 


the terms of its license. The first fact is established with¬ 
out contradiction by the testimony of the applicant him¬ 
self, and must therefore be taken as an admitted fact, the 
affidavits being merely cumulative. As to the second fact, 
it must be remembered that this is not a proceeding to re¬ 
voke the license of station KFYO or even to determine as 
between the present applicant and the present licensee of 
station KFYO, who is best able to meet the test of public 
interest, convenience and necessity in the use, control and 
operation of the facilities now allocated to Abilene and 
vicinity and now being used by station KFYO. This pro¬ 
ceeding presents rather the question of whether or not the 
public interest would be served by granting the applicant 
authority to construct and ultimately to operate an entirely 
new station of thh character specified in the application, in 
a broadcasting field obviouslv now containing far too manv 


stations. 

For the same reason the affidavits which tend to show 
violations of the terms of its license by station KFYO are 
not here material. The affidavits submitted bv station 
KFYO in support of the character of its operation and ser¬ 
vice are likewise immaterial and entitled to little, if any, 
consideration in the determination of this case. 


24 Findings and Grounds for Decision. 

1. That radio broadcasting facilities have already been 
allocated to the City of Abilene and vicinity and are now 
being used by a station located therein, operating without 
limit as to time, under the call letters KFYO, on the fre¬ 
quency of 1420 kilocycles, with 100 watts power night time 
and 250 watts power day time. 


I 
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2. That the applicant has made no showing that the facili¬ 
ties already allocated to Abilene are not adequate, if prop¬ 
erly used, to serve the Citv of Abilene and viciditv. 

3. That the construction and operation of the proposed 
station with the facilities applied for would result in a du¬ 
plication of broadcasting facilities and service in Abilene, 
Texas, and vicinity. 

4. That the demand for radio broadcasting Service for 
advertising* and other economic uses which produce revenue 
necessary for the maintenance and operation ojf a broad¬ 
casting* station is not sufficient in the City of Ajbilene and 
vicinity to insure the proper and continued operation of 
hoth the facilities now allocated to and in use there, and of 
the facilities requested. 

5. That the construction and operation of th<b proposed 
station with the facilities applied for would seriously inter¬ 
fere with and limit the service area of stations ajreadv con¬ 
tracted and operating on the same frequency. 

G. That while the radio broadcasting* service of the State 
of Texas and the expected service area if the pro¬ 
posed station is not ideal, yet the radio broadcasting 
facilities, both of transmission and reception, now 
allocated to and in use in the State of Texas are! already in 
excess of its fair and equitable share, as determined by its 
proportionate share of the population of the eptire Third 
Zone in which the State of Texas is located. 

For these reasons the Commission rendered the decision 
complained of. 

FEDERAL RADIO COMMISSION, 
Bv C. McK. SALTZMAN, j 

C. McK. SALTZMAN, j 

Chairman] 

DMP. THB. 


s 
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2G The first application for a radio broadcasting sta¬ 
tion construction permit filed by appellant was upon 
the Commission’s form G-A. It was dated Augujst 15,1929. 
It requested the frequency of 1390 kilocycles, the power of 
500 watts at an undetermined location at Abilene, Taylor 
Countv, Texas. It was received bv Theodore! G. Deiler, 

2—5149a 
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Supervisor of Radio, Xew Orleans, La., September 3, 1929, 
was forwarded by him to the Commission on that date and 
was received at the Commission on September 5, 1929. 

The minutes of the Commission with reference thereto 
are: 


27 


Minutes of the Federal Radio Commission. 


October 2, 1929—2:30 p. m. 

Present: Commissioners Robinson, Chairman, Sykes, 
La fount, and Starbuck. 


w 


28 


Applications Designated for Hearing. 


The Commission designated the following applications 
for hearing: 


29 On October 10. 1929, the Commission notified 
Ansley by mail, on a form it uses for that purpose, 
that it had “examined the above described application (of 
August 17), 1929, tile number 3-P-B-902, docket number 687) 
and is not satisfied that public interest, convenience, or 
necessitv would be served bv the granting thereof.” The 
time and place of hearing was fixed as January 7, 1930, 
office of the Commission at Washington, D. C. General 
Order 37 was incorporated by reference and a copy thereof 
enclosed. 

On December 17, 1929, Ansley sent in his “Applicant’s 
Notice of Desire to be Heard", stating he would appear on 
the date fixed. This notice was received at the Commis¬ 
sion December 23, 1929. 

Meanwhile, on December 15, 1929, counsel for Ansley 
filed a motion for an adjournment of the hearing date until 
January 21, 1930, which the Commission granted. 

The following amended application was filed: 


W. O. AXSLEY, JR., VS. FEDERAL RADIO COMMIX. 

i 

Federal Radio Commission, Dec. 19, 19:29. 

Form No. 6a-l. 
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30 

ters: 


New amwendment. 

File No.: 3-7-B-902. Official No.: 


Call Let- 


United States of America: 

i 

Federal Radio Commission. : 

Application for Radio Broadcasting Station Construction 

Permit. 

\ 

i 

(Submit in duplicate to District Supervisor of Radio in 
charge of district in which station is located. ! Swear to 
one copy.) 

A amendment. 

To the Federal Radio Commission: 

1. Name of applicant*: William 0. Ansley, Jr] 

2. Post office address: State, Texas; City, Abilene; Street 
and number, P. 0. Box 602. 

3. Citizenship: American. 

4. State whether applicant is a corporation, partner¬ 
ship, or association. Individual. 

f). If applicant is a corporation, state (a) Under laws of 
what State it is organized. When permit issuejd corpora¬ 
tion will 1)0 organized under laws Texas: (b) May one-fifth, 
or more, of capital stock be voted by aliens or tlieir repre¬ 
sentatives or by a foreign government or representative? 
(No); (c) Is any director or officer an alien? Y.i so, state 
his name and position. (No); (d) If applicant is a sub¬ 
sidiary, state name and address of parent company and un¬ 
der laws of what State or country parent company is or- 


* M" a corporation. state corporate name: if a partnership] stare names 
of all partners and the name under which the partnership does business: 
if an unincorporated association, state the name of an executive officer, the 
office held by him. and the name of the association. The same name or 
names should be signed in the place provided at the end oif application, 
except that in the case of a partnership, the application may be signed in 
the name of the partnership by one of the partners. 


i 
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ganized. (Xo); (e) Whether stock is to be sold after this 
permit is issued for purpose of raising money to construct 
and operate the proposed station. Yes. 

31 6. State fully the facts showing applicant’s finan¬ 

cial responsibility with respect to the construction 
and operation of a station such as that described in this 
application. Applicant will incorporate a company to build 
and operate the station, when permit is granted. To in¬ 
corporate for $73,000.00 to $100,000.00 stock being taken by 
merchants and capitalists in this territory. Reference B. 
L. Ellis r l Farmers & Merchants National Bank, Abilene, 
Texas. 


7. Is the applicant a representative of an alien or foreign 
government? Xo. 

8. Has the applicant, since February 23,1927, been finally 
adjudged guilty by 1 any Federal court of unlawfully 
monopolizing, or attempting unlawfully to monopolize, 
radio communication through control of manufacture or 
sale of radio apparatus, exclusive traffic arrangements, or 
any other means, or of unfair methods of competition ? Xo. 

9. State applicant's relation to station (whether appli¬ 
cant is to be owner or lessee, and, if not, nature of appli¬ 
cant's interest in use and control of station). Owner of 
majority stock when issued. 

10. If applicant is not to be owner of station, who is! 


11. Is this application made for (a) Authorization to 
construct new station? Yes; (b) Authorization to change 

present location of transmitter of existing station? -; 

If so, why is sivli change desired ? -; (c) Authorization 

to change maximum power, which necessitates installation 

of new equipment? -; (1) If so, applicant represents 

that present power is-watts; (2) Authorization is re¬ 
quested to change maximum power of transmitter to - 

watts; (fl) Authorization to install new equipment? 


If so, state briefly what new equipment is to be installed 

(such as new transmitter, motor generator, etc.) -. If 

frequency control apparatus such as crystal control is to be 
installed, a separate application for that purpose must be 
filed. 

32 12. Description of transmitting apparatus pro¬ 

posed to be installed: (a) Make, RCA or Western 
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Elec., depending upon correspondence now in progress; 
(/>) Type, 1001-B-RCA, 106-BAY. E.: (c) Manufacturer’s 

serial number,-; (//) Oscillator: Tvpe of circuit, crvs- 

tal; Number of tubes, 1; Plate current (per tulj>e), 25 MA; 
Plate voltage, 250; (c) Number of intermecjiate power 
amplifier stages (if any), 2: (/) Power amplifier, if used 
(last stage): Number of tubes, 1; Normal operating: Plate 
current (per tube), 560; Plate voltage, 6000; jdanufactur- 
er's rating of tubes: Plate current, 1 Amp.; Plate voltage, 
15, 000; Power output, 20,000 watts; (rj) Modulator: Num¬ 
ber of tubes, 1: Plate current (per tube), 100| MA; Plate 
voltage, 2000; "Which radio stage is modulated, 5th; (h) 
Maximum power output, 1000 watts; Minimum! power out¬ 
put for satisfactory operation, 500 watts; Nor dial radiated 

power, -meter amperes; Height of antenna (from its 

ground or counterpoise to highest point of antenna),- 

meters; Antenna current (at base),-amperes: (i) Plate 

power supply source for last stage. Motor Generator; Rat¬ 
ings (voltage and current), 6000: What is maximum per¬ 
centage of modulation? 100%; Modulation measuring de¬ 
vice is Oscillograph. 

13. (a) Type of antenna, 3" cage; (b) Height of vertical 

lead, 100 feet; (r) Length of flat top (if any)!, - feet; 

(<1) Counterpoise, type and dimensions, none; Standard 
ground system specified 1 KW transmitter; (|c) Distance 
between towers or antenna supports, 150 feet: (/) Resist¬ 
ance of antenna system,-ohms. 

14. (a) Applicant represents that the attached is an ac¬ 
curate schematic diagram of the fundamental radio and 
audio circuit of the transmitter proposed, including an¬ 
tenna and ground or counterpoise connections, antenna 
feed system and that it indicates type and power of tubes 
with manufacturer’s name. (This should be a blueprint or 
ink drawing, approximately the size of this application, or 
a complete schematic diagram of any size applicant has on 
tile may be submitted. (b) Speech input | equipment : 
Make, RCA or "Western Elec.; Type, Standiard; Audio 
monitoring device, RCA 105 Loud Speaker or Western 

Elec. I 

33 15. (a) Within how many cycles of Assigned fre¬ 

quency will frequency of transmitter b4 maintained 
continuously? + or —- 50; (b) State what Apparatus is 
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included as an integral part of tlie transmitter that will 
automatically hold frequency within the limits specified in 
answer to 15(a) (such as quartz crystal). Position quartz 
crystal with temperature control, crystal staged together 
with ‘2 buffer amplifier stages, Crystal are provided in 
duplicate. If crystal is used, state whether or not crystal 
has automatic temperature control. Yes. If not, why 
not ?-. 

16. (a) What type of frequency measurement or cali¬ 
bration apparatus will he used to tune the transmitter or 
check its tuning? (lend Radio Research Lab. equipment; 
(b) Within how many cycles will this apparatus measure 
the frequency ! 2: (r) What methods will be used to check 
the calibration of this precision instrument? Arlington 
time signals; (//) How often will this instrument be 
checked ? Weekly. 

17. (a) Proposed location of transmitter: State, Texas; 
Countv, Tavlor: Citv or town. Abilene; Street and num- 
ber, 5 miles outside city limits; Latitude: Degrees, 32; min¬ 
utes, 24: seconds, 18: Longitude: Degrees, 99: minutes, 43; 
seconds, 20: ( b) Is authorization requested to make ex¬ 
perimental tests, by means of portable stations, to deter¬ 
mine the most suitable location at which to construct sta¬ 
tion? Yes. 

18. Number of persons residing within various distances 
of proposed location of transmitter: (a) For stations of 
all powers, give number of persons residing within 1 mile, 
350; 2 miles, 1000: 3 miles, 20,000; 100 miles, 875,000: (b) 
For all stations of power above 1 KW, give in addition to 
above, the number of persons residing within 5 miles, 35,- 
000: S miles, 40,000. 

19. (rt) The following radio transmitting stations (by 
call letters) are located within 1 mile of the proposed loca¬ 
tion of transmitter: None; 2 miles. None; 3 miles, None; 8 

miles, KFYO: (b) The following radio nonbroad- 
34 casting (commercial or Government) receiving sta¬ 
tions are located within 1 mile of the proposed loca¬ 
tion of transmitter: None; 2 miles, None; 3 miles, None; 
8 miles, None. 

20. (a) Name and give location of any airports or flying 
fields within 10 miles of proposed location of transmitter. 
City of Abilene, Texas; “Municipal Air Port,” which is 
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located 5 miles from proposed location of transmitter, not 
in line of flight, Airport being practically near ns ships will 
come: (b) Give distance from transmitter to gach of sncli 
airports or flying field*. 5 miles: (r) Name add give dis¬ 
tance from transmitter to anv established airi-vavs within 
10 miles of proposed location of transmitter, j At present 
no Air Mail lines. 1 Passenger line. 5 miles jfrom trans¬ 
mitter, T. A. T. Line, Dallas to HI Paso: %/)|Give maxi¬ 
mum height (in feet) of towers or antenna above ground 
level. 130: (c) Will towers be painted and ijiarked with 
signal lights to conform with Department of! Commerce, 
Bureau of Aeronautics, regulations? Yes (if required). 

21. Proposed location of main studio: Stbte, Texas; 
Countv, Tavlor: Citv or town. Abilene: Street and number, 
3rd & Cypress: Other studios. Hilton Hotel, Wooten Hotel. 

22 . The frequency, ]>ower. liours of operation, and call 
letters requested for the proposed station are!as follows: 
(a) Frequency, 330 kilocycles: (3) Power, 1000 watts; 

(e) Hours of operation (specify days (if week and 
33 hours in ea<*h day). Request unlimited time: ((/) Call 
letters (to be assigned by Secretary of Commerce) 
(See attached letter.) 

23. Average per cent of time expected to jbe devoted 
weekly to following services: ( a) Kntertainmenjt, 40% ; (b) 
Religious, 2 % : (c) Commercial, 33% : %/) Ipducational, 
10% : (e) Agricultural, 10%: (/) Fraternal, 2 %: (< 7 ) Mis¬ 
cellaneous, 1 %. 

24. Does applicant expect to obtain programs from what 

is known as a “chain"? Yes: (u) Name of chain, X. B. C. 

1 

or Columbia (depending on arrangements): (b) What will 
be the total hours per week of chain programs (i.e., pro¬ 
grams, both paid or sustaining, which are duplicated by 
any other station) ? Impossible to ascertain. 

23. (a) Is applicant directly or indirectly interested in 

the ownership or control of any other radio stations? 2 
amateur stations: (b) If so, state call letters ancj location of 
such stations. W5SP, Abilene, Texas: W5BIB j(Portable), 
Abilene, Texas; (c) Has the applicant in the phst been di¬ 
rectly or indirectly interested in the ownership dr control of 
any other radio stations? Yes; (rJ) If so, state' call letters 
and location of such stations. W3AIH, Houston, 
36 Texas. 


i 
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26. Will applicant sell time.’ Vos. (a) If applicant 
does not propose to sell time, hew will station he sup¬ 
ported ? -. 

*27. What will he the average number of hours per month 
the stations will he operated during ( a ) Hach month in the 
summer t 275 hours: (/>): Kach month in the winter? 300 
hours. 

2S. State definite facts why the operation of the station 
will be in the public convenience, interest, or necessity. 1, 
Present station located here is not adequately serving terri¬ 
tory; 2, Nearest chain connection 200 miles away; 3, Peo¬ 
ple complain of present station giving about 90% of time 
to acknowledging telephone calls, with comments, also 
stressing radio advertising too much, where we propose to 
give market and news items of interest to Farmers, 
Weather, sports and variety of entertainment, instead of 
same old thing all time: 4, Supporting affidavits, which will 
he presented at hearing, showing present station is detri¬ 
mental to local interest. Hearing Jany. 7th. 

29. State definitelv what service will he rendered bv the 

• • 

proposed station which is not now available to the commu¬ 
nity which it expects to serve. Chain programs. Agricul¬ 
tural and market reports, Sports, as well as any other items 
of interest to Public. 

30. Cost of proposed station: Transmitter, $25,000.00; 
Studio, $8,000.00: Other items (state nature), $10,000.00; 
Towers, housing, incidentals. 

31. If the construction permit is granted, the construc¬ 
tion of the station will lie commenced within 90 days of the 
date on which applicant is notified thereof and will he com¬ 
pleted and ready for operation within 60 days thereafter. 

32. The applicant waives any claim to the use of any 
particular frequency or of the ether as against the regu¬ 
latory power of the United States because of the previous 
use of the same, whether by license or otherwise, and re¬ 
quests a construction permit in accordance with this appli¬ 
cation. 

Dated this 15 day of August, 1929. 

W. O. ANSLEY, Jr., 

Applicant . 

37 State of Texas, 

County of Taylor, $s: 
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AA\ 0. Ansley, Jr., being’ first duly sworn, upon his oath 
deposes and says that he is the (If applicant isf not an in¬ 
dividual, state relation of a'hant to applicant) above-named 
applicant, and that the facts stated in the foregoing appli¬ 
cation are true of his own knowledge, except las to such 
statements as are therein stated to be on information and 
belief, and as to such statements he believes them to be 
true. 

ay. o. ax s Ley, jr. 

Subscribed and sworn to before me this 14-tli clav of Dec., 
1929. I 

E. H. LYNX, 

Xotar\y Public. 


Radio Supervisor's Report. 

Application received December 16, 1929. 

Remarks (state any pertinent facts):-. j 

Respectfullv submitted: 

THEODORE G. DElLERj, 

U. S. Supervisor of Radio, 

Fifth District , jV. 0. y La. 

Department of Commerce, received Dec. 19, l|929. Radio 
Division. 


3S A suitable schematic 
transmitting a p p a r a t u s 

cation. 


diagram of the proposed 
was attached to| this appli- 


An additional “Xotice of Applicant’s Desire to be 
Heard,” was filed for the date January 21, 1930, by coun¬ 
sel for Anslev on December 26, 1929. 

7 

On December 30, 1929, counsel for Ansley filed the fol¬ 
lowing : 


39 Before the Federal Radio Commissioii, AVashing- 

ton, D. C. 


3-P-B-9Q2. 

j 

In the Matter of the Application of AY. 0. Ansley, Jr., for 

Construction Permit. 

Petition for Reconsideration. 

i 

Xow comes AY. 0. Ansley, Jr., by his attorneys, Donovan 
and Bond, B. M. AYebster, Jr. and Paul M. S^gal and re- 


I 
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spectfully shows the commission: 

( 1 ) That heretofore, on or about September 1 , 1929, ap¬ 
plicant filed an application for a radio broadcasting station 
construction permit for a station at Abilene, Texas, to use 
a frequency of 1390'kilocycles and a power of 500 watts. 

(2) That said application was insufficient upon its face, 
particularly in the following respects: 

(a) The frequency requested was removed but 30 kilo¬ 
cycles from that used bv a local station at Abilene. 

(b) The frequency requested was used by station I\OY 
at Phoenix, Arizona, approximately 400 miles distant. 

(c) The type of transmitter indicated in the application 
admitted of a modulation of but 40 E and was otherwise not 
of the best type of desgn. 

(3) That for reasons not given but presumably for those 
above stated, the commission, on < )ctober 2, 1929, announced 
that it was unable to tind that the granting of said applica¬ 
tion would he iu the public interest, convenience 

40 or necessitv and designated the same for hearng. 

• j 1 

This hearing is now set for Januarv 21 , 1930. 

(4) That after said action of the commission and on or 
about December 15, 1929. applicant filed, through regular 
channels, an amended application upon the commission's 
form 6 -A-l, wherein the frequency requested is 550 kilo¬ 
cycles and an entirely new type of transmitter is indicated, 
namelv a 1001-B K. 0. A. or 106B AY. E. transmitter. 

(5) That the State of Texas is not assigned its fair and 
equitable share of radio facilities if any strictly mathe¬ 
matical quota is considered on the basis of population alone 
because the tremendous area of that State (out of all pro¬ 
portion to its population) does not permit “equality of 
reception'’ or “fair and equitable" distribution of service, 
if population alone is considered. 

(6) That applicant has the necessary financial and tech¬ 
nical ability and in other respects satisfies the standards 
of law for the operation of his proposed station. 

(7) That by reason of atmospheric disturbances and the 
inefficiency and insufficiency of present service, the area of 
West Texas, with its large population and important agri¬ 
cultural interests, is not adequately, fairly or equitably 
served bv radio broadcasting. 

* i '*■ 

(Attached hereto and made a part hereof are a group of 
affidavits from 
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(a) Personal and business associates of the applicant. 

(b) Public officials of West Texas. 

(c) Chamber of Commerce, Rotary, Kiwanisj, Lions, and 
similar organizations throughout West Texas. 

(d) University and College Presidents. 

(e) Banks, and 

41 (1) The business establishments of West Texas, 

which are probative of the statements above set forth, 
together with an analytical book entitled Abilen\ } , Texas.) 

Wherefore applicant prays the commission to reconsider 
his said application in its now amended and substituted 
form and that upon said reconsideration that tlie same may 
be granted. 

W. O. AX SLEW Jr.. 

By DOXOVAX and BpXD, 

B. M. WEBSTER,|Jr., 

B. M. WEBSTER.|Jr., 

PAUL M. SEGAIk 
PAUL M. SEGAL, 

His Attorneys. 

42 The affidavits referred to in this petition were of¬ 
fered in evidence at the hearing of January 21, 1930, 
and will be referred to below. 


On Januarv 3, 1930, the Commission sent out the follow- 
ing notice: 

43 Federal Radio Commission, Washington,|D. C. 

File Xo. 3-P-B-902. Docket Xo. 6S1) 


In re Application of William 0. Axsley, Jr., Sjtation New, 
for Construction Permit. Location, Abilene, Tex. 

Notice to Respondents. 

Call Letters K F Y 0. | 

To T. E. Kirksey, Abilene, Texas : 

You are hereby notified that the above-namejd applicant 
has applied to the Federal Radio Commission fpr construc¬ 
tion permit. The assignment requested is as follows: 
Frequency, 550 kc.; Power, 1,000 watts; Hours of opera¬ 
tion, Unlimited time. 


; 

i 

i 

i 
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The Commission,' not being satMied that public interest, 
convenience or necessity would be served by the granting 
of said application, has set the matter for hearing on Janu¬ 
ary 21, 1930, at the hour oi* 10 A. M., at the offices of the 
Commission in 'Washington, D. C., at which time and place 
you may appear and present evidence material to the ques¬ 
tion as to whether or not said application should be granted. 

FEDERAL RADIO COMMISSION, 
By CARL H. BUTMAN, 

Secretary. 

Dated Jan. 3, 1930. 

44 Identical notices had been sent on December 30, 
1929, to the following stations operating at 550 kilo¬ 
cycles : 

KFYR, Hoskins-Meyer, Bismark, North Dakota. 

KSD, Pulitzer Publishing Company, St. Louis, Missouri. 
KFUO, Rev. R. Kretzschmar, Chairman, Evangelical 
Lutheran Synod, Clayton, Missouri. 

KFDY, South Dakota State College, Brookings, South 
Dakota. 

WKRC, J. S. Boyd, Cincinnati, Ohio. 

On January 7,1930, the following proceedings were had: 

45 Contents. 

Tuesdav Januarv 7, 1930. 

*7 * 7 


Name of witness. I’ajre. 

Hon. Thomas L. Blanton . 48 

KFYO Exhibit No. 1. Affidavit of \V. H. Sayle 52 

2 . “ of C. M. Stein 53 

3. 44 of Cliff Boyles.53 

4. 44 of Rov David.53 

•> 






29 


W. O. ANSLEY, JR., VS. FEDERAL RADIO COMMIT. 

i 

46 Federal Radio Commission, Washington, Dj. C. 

i 

i 

Docket Xo. 687. 

In re Application of William (). Ansley, Jr., I Abilene, 
Texas. Application for Construction Permit; Unlimited 
Time; Frequency Requested, 550 kilocycles; P^wer Re¬ 
quested, 1,000 Watts. | 

Hearing Room, Federal Radio Commission, Interior De¬ 
partment Building, Washington, D. C. 


Tuesdav, January 7, 1930. 

•> / •- j 7 

The above-entitled matter came on for hearing before 

i 

the Commission at 2 o'clock p. m. J 

Present: 

Commissioner: Eugene O. Svkes. 

Assistant Counsel: R. II. Hyde, R. L. Walker. 

Technical Adviser: A. D. Ring. 

Official Shorthand Reporters: Hart, Dice & Carlson. 

On Behalf of the Applicant: B. M. Webster, Jr., and 
Paul M. Segal. i 

On Behalf of Radio Station KFYO: Hon. Tliomas L. 
Blanton. 

i 

i 

47 Proceedings. 

Commissioner Sykes: Docket Xo. 6S7, application of Wil¬ 
liam O. Ansley, Jr., of Abilene, Texas, for a construction 
permit; frequency requested, 550 kilocycles; ppwer re¬ 
quested, 1,000 watts; unlimited hours of operation. This 
is an application for a new station. By agreement, Judge 
Blanton, who represents KFYO, the present station at Abi¬ 
lene, will be permitted to introduce some affidavits in re¬ 
sistance of the application of Mr. Ansley. 

Mr. Blanton: In connection with the introduction of the 
affidavits, I desire to make a brief preliminary statement, 

in behalf of Mr. T. E. Kirksev. 

* 

Commissioner Sykes: Judge Blanton also desire$ to make 
a statement now, as attorney for Mr. Kirksev, foij the rea¬ 
son that he will be unable to be here on the date th^t the ap- 


i 
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plication will be heard. The testimony now introduced 
will be considered as a part of the record, by agreement. 

Mr. Segal: The agreement on behalf of the applicant 
Ansley is conditioned upon the right being reserved to object, 
at the time of the hearing on Januarv 21, to the considera- 
tion of all or any of the affidavits, either upon the basis of 
their materiality or upon the basis of testimony which may 
be available at that time that all or any of the affidavits 
may have been secured either by fraud or misrepresenta¬ 
tion. 


May I inquire. Air. Blanton, whether you are appearing 
here as opposed to the application, for the sake of the 
record ? 

4S Mr. Blanton: Yes; both as a citizen of Abilene of 
long standing, and as attorney for Mr. Kirksey; in 
both capacities. 

Mr. Segal: I assume he wants to be sworn in one capac¬ 
ity. 

Commissioner Sykes: If you want to appear and testify, 

of course, vou will be sworn. 

Mr. Blanton: I am not going to testify. 

Commissioner Svkes: That is what I thought. Mr. Blau- 

ton merely wants to make a statement as attorney. We 
% * 

will be glad to hear from him now. 


Statement of Honorable Thomas L. Blanton in Behalf of 

Radio Station KFYO. 

Mr. Blanton: Our position, your Honor, is that by rea¬ 
son of the last hearing which KFYO had before this Com- 
mission, when this Commission determined that our sec¬ 
tion of Texas was not entitled to a larger station than we 
have, there is still no room for an extra station, and our 
position is that if increased power is to be given any sta¬ 
tion, it should be given to the old established station, it 
having had an application pending for a long time. You 
will remember when Senator Sheppard, Senator Connallv, 
Mr. Lee and my&elf appeared at the former hearing and 
asked for increased power. You gave us a little increase in 
power for day-time operation, but held that you could not 
do so for night-time operation. We feel that if any in¬ 
crease in power is given any station, it should be given to 
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is the old established station 


Station KFYO, which is 
there. 

49 On the question of complaint against out station, 
there will always be some complaint against any 

small station of only 100 watts power. They want a larger 
station. Tliev want one that is not drowned out j)v all the 

• . J * 

big stations whose programs come into our section. You 
will always find some complaints, and T am not astonished 
that Mr. Segal has some affidavits from some one in our 
town who is opposed to the station. But since| we have 
heard of that, we have secured a number of affidavits which 
I shall offer. I am not going to attempt to reald any of 
them, but I shall read just one, to show the substance of 

all of them- j 

Mr. Segal: May T be pardoned just a moment? j I object 
to the presentation or the reading of any of these jaffidavits 
into the record, for the reason that none of them states any 

facts. Thev state onlv conclusions. 

* » 

Commissioner Svkes: Ruling will be reserved. 

Mr. Blanton: I shall read just one of these, to 'show the 
nature of them: 

“I, Leroy Sanders, being duly sworn upon jny oath, 
state: 

“I reside in the above county, and I am a j frequent 
listener-in on Radio Station KFYO at Abilene, Tjexas. It 
is not true that this service is unsatisfactory to iti patrons 
or that it is of an inferior quality, but, on the contrary, it 
has been most satisfactory to us and we have enjoyed im¬ 
mensely its programs. "Within the limit of its |power I 
believe that the management of KFYO is giving it$ patrons 
everything that is humanly possible. Of course, if 

50 it had more power it could give some better service, 
but within the limit of its power its service ife all that 

could be expected.” 


That is sworn to before a notary public. I present 662 
of those affidavits. i 

Mr. Segal: May I move at this time that the i]ead por¬ 
tion be stricken from the record as being violative of the 
rule against the admission of opinion? 

Commissioner Svkes: Ruling will be reserved. 

- » 
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Mr. Blanton: Whit is that ruling, your Honor? 

Commissioner Sykes: It means this, Judge- 

Mr. Blanton: I do not want to leave something here that 
Mr. Segal, with his expert knowledge, can knock out as soon 
I leave. 

Commissioner Svkes: When the Commission comes to 

* 

consider the testimony, it admits, of course, any state¬ 
ments of facts in affidavits, hut not statements of opinion, 
or anything like that. 

Mr. Blanton: Suppose there is a complaint that this is 
unsatisfactorv. A statement that it is not unsatisfactory 
is a statement of fact, is it not? 

Commissioner Svkes: Possihlv so: but it merelv means 

• • • 

that we will examine these affidavits when the Commission 
comes to pass upon it. 

Mr. Blanton: If they are not in proper form, we can get 

them in the proper form, to which these same men and 

others will testifv. 

% 

Mav I state this? Abilene is mv home, and has been for 
* * 

vears. Mv familv lives there and I am interested in 
« • • 

51 getting as good a station as we can find. Mr. Kirk- 
sey moved that station from Breckinridge to Abilene 
at the instance of Abilene, and because Abilene wanted a 
station. Unfortunately he had a man named G. S. Rowe, 
who was his licensed operator. The Commission requires a 
licensed operator. This man Rowe gave splendid satisfac¬ 
tion for a while in Breckenridge, hut upon moving to Abi¬ 
lene, according to the information I have before me, and 
which I will file with the Board, he became dissipated- 

Mr. Segal: Pardon my interruption. I hate to interrupt, 
but I want to object to all this. Rowe is not an issue in 
this. 

Mr. Blanton: He will be. 

Mr. Segal: This is an application for Ansley, for a new 
station in Abilene. 

Mr. Blanton: This will be an issue, because vour division 
superintendent has written him about a suit that has been 
filed there. He will probably make this complaint, and I 
will not have time to come back here. This man Rowe be¬ 
came dissipated, and he became drunk. He was not ef¬ 
ficient, as he had been formerly. He was more or less 
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neglectful. He would go off and leave the station, leaving 
somebody there to put on some kind of a low clasis program, 
with records, when Mr. Kirksey was expecting him to carry 
on the business in proper shape. Mr. Kirksey was sick in 
bed for three months. During all that time lie ijad to leave 
the matter entirelv to the management of this man Rowe. 

Mr. Kirksey will place evidence before the Commission 
to show that Rowe has incited this application. T do 
52 not know whether it is true or not, but lnh will place 
evidence before the Commission to show! that Rowe 
incited the Ansley application for a new station, and as 
soon as he found out that Rowe was trying toj undermine 
him and supplant him, he told him that he could not stay 
with him anv longer. 

On the issue of Rowe's standing there, T offer the affi¬ 
davit of Mr. H. W. Sayle, who swears that he is pow sheriff 
of Stephens County, Texas, and resides in tjie City of 
Breckenridge, Texas; that he has resided in said county 
and city all of his life, except a few years whilje he was a 
member of the Texas Penitentiarv Commission!: that dur- 

• i 

ing such time he has ever had his home in said county and 

city, and is now 52 years of age. That he has. as a public 

officer, held the following offices in the State! of Texas, 

namely: 

* 

“Sheriff of Stephens County; mayor of tljie City of 
Breckenridge: a member of the Board of Prison Commis¬ 
sioners of the State of Texas, and that he isj again the 
sheriff of Stephens County by appointment thereto by the 


Commissioners Court of Stephens County, in 
of October 1929. ” 


the month 


He testifies to the facts, showing that Rowe isj unreliable. 

i 

I will not read it all, but I want it all considered.] 

(The paper referred to, being an affidavit of Hi. AY. Sayle„ 
was marked “KFYO Exhibit No. 1.”) 


Mr. Blanton: There is also the affidavit of Mr. C. 
53 M. Stein, of the same character. 

(The paper referred to, being an affidavit of Cf. M. Stein, 
was marked “KFYO Exhibit No. 2.”) 

i 

3—5149a 


! 
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Mr. Blanton: I offer also the affidavit of Cliff Boyles. 

(The paper referred to, being’ an affidavit of Cliff Boyles, 
was marked “KFYO Exhibit Xo. 3.”) 

Mr. Blanton: Also the affidavit of Bov David. 

(The paper referred to, being an affidavit of Roy David, 
was marked “KFYO Exhibit Xo. 4. ,? ) 

All these affidavits show that he is wholly unreliable, will 
r.ot pay his debts, and so forth. 

Mr. Segal: I desire to object to any consideration, either 
for the purpose of evidence, or for the purpose of determin¬ 
ing whether or not the same mav be used as evidence at a 
later time, of these affidavits, as interjecting an issue en¬ 
tirely foreign to thb question of whether or not the opera¬ 
tion of the proposed station of William O. Anslev, Jr. 
would be in the public interest, convenience and necessity. 

Commissioner Sykes: Ruling will be reserved. 

Mr. Blanton: I will get one of the men here to file for 
Mr. Kirksev, on the 21st, or before the 21st, additional evi¬ 
dence with the Commission. What is the ruling? For in¬ 
stance, could I send to Senator Sheppard or Senator Con- 
nally, and have them file for me, evidence that would 
54 be considered bv the Commission ? 

Commissioner Svkes: You can send it directlv to 
the Commission here. You can send the affidavits directly 
to the Commission. 

Mr. Blanton: And tliev will be considered the same as if 

% 

I were here presenting them in person? 

Commissioner Sykes: Yes. 

Mr. Blanton: They will be considered just the same as 
if I were here in person presenting them? 

Commissioner Sykes: Just exactly. 

Mr. Blanton: I will do that. 

I have a number of other affidavits from Xolan Countv, 

% / 

but I want the affidavits of those who took these affidavits, 
and I find I have left them in Texas. I want to send that 
with them. 

Mr. Segal: Would you be good enough to send me copies 
of these affidavits which you propose to file, so that I may 
examine them? If facts are to be interjected here dealing 


W. 0. A NS LEY, JR., VS. FEDERAL RADIO COMJIX. 3o 

with a matter of this character, I would like tojhe advised 

of it. 

Mr. Blanton: I shall be glad to send you copies of all 

those that I file hereafter, and copies of anything else that 

T hie. I would have sent you copies of these if 1 had 

known von wanted them. 

- 

Mr. Segal: At this time I desire to move that the state¬ 
ment of Mr. Blanton be stricken from the reccjrd in tolo, 
for the reason that it does not appear to be material to the 
application pending before the Commission: and for the 
further reason that the same is inclusivejof matters 
55 of fact submitted for the consideration of the Com¬ 
mission, but not under oath. 

7 i 

Commissioner Sykes: The statement of JudgejBlanton is 
merelv a statement of counsel. 

Mr. Blanton: Merely a statement of counsel. ! 

% i 

Commissioner Sykes: It is not testimony, of course, but 

merely the statement of counsel. As to its relevancy and 
* ! * 

materiality to the issues, that will be determine^ 1 after all 
the testimony has been introduced, upon consideration by 
the Commission. I 

Mr. Blanton: I had feared that the Commission might 
not give as much weight to a statement by me as it would 
to a statement by Mr. Segal; but. whatever statement Mr. 
Segal may make as attorney, I hope the Commission may 
consider mv statement as somewhat offsetting his. 

(Whereupon, at 2.30 o’clock p. m., the hearjng in the 
above entitled matter was closed.) | 


56 KFYO Exhibit 1 at this hearing is thje affidavit 
of H. W. Sayle, Sheriff of Stephens Counjty, Texas, 
former mayor of Breckenridge, Texas, and a former mem¬ 
ber of the Board of Prison Commissioners of !the State 
of Texas. The affidavit recites that affiant, in ! February 
1928, brought a broken radio receiving set to GL S. Howe 
in Breckenridge, Texas, for repairs. That Rowe, who was in 
the radio set repairing business, stated that he would have 
to send the set to the factory. That Rowe thereafter stated 
to affiant that he had sent the set to the factory land made 
numerous excuses for its non return to affiant, finally claim¬ 
ing the set had been lost. That in April or May,; 1928, affi- 


i 

i 

i 

i 
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ant took the matter up with Rowe's employer, T. E. Kirk- 
sey, who located the set in a Breckenridge music store, sent 
it to Dallas and had it repaired. The affidavit concludes: 

“Affiant further savs that from above unsatisfactory 

ft 

business dealings with said G. S. Rowe that, in his opinion, 
the said G. S. Rowe is not reliable or trustworthv in all his 
business dealings." 


KFYO Exhibit 2 is the affidavit of Charles Steen, owner 
of a cafe at Breckenridge, to the effect that G. S. Rowe 


“has been owing affiant for meals for more than one vear, 
and that affiant has been promised payment, from time to 
time by said G. S. Rowe, but that said Rowe has thus far 
failed to pay said d&bt, and that affiant does not believe the 
said G. S. Rowe is wliollv reliable and trustworthv." 


KFYO Exhibit 3, is a similar affidavit bv Clift Bovles, an 

• • 

automobile mechanic of Breckenridge, in connection with 

O 7 

an account for the repairs of Rowe's automobile in the 
Spring of 1928. 

KFYO Exhibit 4 is a similar affidavit by Roy David in 
connection with a mortgage claim of the Breckenridge 
Finance Company against Rowe’s automobile, which he was 
obliged to repossess for nonpayment, and stating the 
57 same opinion as the other affidavits that “G. S. 

Rowe is not reliable and trustworthv in his business 
dealings”. 


At this hearing Mr. Blanton filed with the Commission 
affidavit of Leroy Sanders which he read into the record. 
The source of these 601 affidavits in mimeographed form, 
identical with the affidavits, by counties, is as follows: 


Taylor County .331 

Callahan Countv .216 

» 

Runnels Countv . 14 

Jones County . . 13 

Fisher County .. 10 

Venue-Crosby } ^ 

Notarv-Tavlor ( 

No county mentioned . 4 

Coleman County . 4 
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Venue-Glasscock \ | 9 

Xotarv-Tavlor ( .;. 

Venue-Xolan ) ! 2 

Xotarv-Callahan ( 

Venue-Yokum / i ^ 

Xotarv-Tavlor £ ! 


| G01 

i 
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i 
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59 Federal Radio Commission, Washington, D. C. 

7 7 j 

Docket Xo. 687. j 

j 

In re Application of William 0. Ansley, Jr.,! Abilene. 
Texas. Xcw Station. Application for Construction 
Permit; Unlimited Time; on a Channel of 550 Kilo¬ 
cycles; 1 Kilowatt of Power. 

Other stations notified: KFYR, Bismarck, X. p.; KSD, 
St. Louis, Mo.; KFL T 0, Clayton, Mo.; KFDY, Brookings, 

S. D.; WKRC, Cincinnati, Ohio; KFYO, Abilene, j Texas. 


i 

i 



















\V. O. AX SLEW JR.. VS. FEDERAL RADIO COMMN. 




Hearing 


Room, Federal 
partment Bid 


Radio Commission, Interior De- 
g., "Washington, D. C. 


Tuesday, January 21, 1930. 


The above-entitled matter 
o Ylo» k a. m. 


came on for hearing at 


11:15 


Present: 

Commissioner: Hugone O. Svkes. 

Assistant Counsel: R. II. Hyde, Ralph L. Walker. 
Technical Adviser : A. I). Ring. 

Official Shorthand Re]>orters: Hart, Dice & Carlson. 
60 On behalf of the applicant: Paul M. Segal. 

On l)ehalf of stations notified: KFYR, Xo one; 
KSD, Xo one: KFUO, Xo one: KFDY, Xo one: WKRC, 
Xo one: KFYO, Affidavits. 


PrOrPCfUlifJs. 


Commissioner Svkes: The Commission 

« 

Mr. Hyde, you will call the docket. 

Mr. Hvde: Docket Xo. 687, William 0. 
% / 

lene, Texas. 


will be in order. 
Ansley, Jr., Abi- 


Mr. Segal: Present. 

Commissioner Svkes: Call the stations notified. 

•> 

Mr. Hyde: Other stations notified, KFYR, Bismarck, 
North Dakota. 

Commissioner Sykes: Xo one present. 

Mr. Ilyde: Station KSI), St. Louis, Missouri. 
Commissioner Sykes: Xo one present. 

Mr. Hyde: Station KFUO, Clayton, Missouri. 
Commissioner Sykes: Xo one present. 

Mr. Hyde: Station KFDY, Brookings, South Dakota. 


Commissioner Sykes: Xo one present. 

Mr. Hyde: Station WKRC, Cincinnati, Ohio. 
Commissioner Sykes: Xo one present. 

Mr. Hyde: Station KFYO, Abilene, Texas. 

Commissioner Sykes: Xo one present. 

Mr. Hyde: There are some affidavits filed received 
61 from Station KFYO. 

Commissioner Svkes: Yerv well. We will take 

i • * 

that up when we come back to the hearing of the case. Con¬ 
tinue with the calling of the docket. 
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62 Commissioner Sykes: That concludes the calling 
of the docket. Now we are ready to prpceed with 
the first case. Call it. Mr. Hyde. 

Mr. Hyde: Docket No. 6S7, William 0. Ansleyj, Jr., Abil¬ 


ene, Texas. 


Commissioner Sykes: Have you any witnesses, jMr. Segal ? 
Mr. Segal: Two witnesses. 

o 


(Commissioner Svkes 


Let the witnesses come forward and 


lie sworn. 

Mr. Segal: Mr. Chairman, as the rules of the Commis¬ 
sion provide. Congressman R. Q. Lee, who represents that 
district, is here to give the industrial, agricultural and 
general situation there. As I understand he n^ed not be 
sworn. 

Commissioner Sykes: No, he need not be s\yorn. But 
your other witness will now hold up his right liquid and be 
sworn: You do solemnlv swear that the testimohv vou will 

• i ♦ 

now give in the case on hearing will be the truth!, the whole 
truth, and nothing but the truth, so help you God. 

Mr. Ansley: I do. 

Commissioner Svkes: Call vour first witness. 

» * 


Opening Statement on Behalf of Applicant. 


Mr. Segal: If there is no objection I should! like for a 
moment to make a preliminary statement, in the nature of 
an opening statement, with reference to this application and 
of the general testimony that will be introduced, both by 
Mr. Ansley and affidavits in behalf of the application. 

The original application in this case \yas filed on 
the Commission’s form 6-A about the 15th of August 
of this year. After that application had been desig- 


63 


nated for hearing, and upon an examination df it it was 
found that it requested a frequency of 1390 kilocycles, which 
is some 30 kilocycles away from a station already existing 
in Abilene, our application was amended by the substitution 
of Form 6-A-l, which requests a construction permit for 
550 kilocycles, 1 kilowatt of power, for a regional station 
in Abilene. 

The nature of the testimony to be introduced today will 
be primarily with reference to geographical situation of 
Abilene and of West Texas in so far as that situation re- 
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lates to radio service. I might say that Mr. Ansley is 
thorougldv cognizant ot the fact that a person coming in 
with the intention of establishing a new station has a very 
severe harden to meet. He understands that as an appli¬ 
cant he does not have any right to establish a new station. 
But this appearance is made more in behalf ot the general 
public of West Texas, which does not at the present time 
have any regional radio service; that is, any service which 
is indigenous to West Texas, which represents the culture, 
the economic, the industrial and agricultural and other de¬ 
sires of the people of that portion of the country in so far 
as radio service is concerned; a matter I might say’ about 
which these people,'of West Texas, who it located other¬ 
wise, would have an opportunity’ to have access to the air 
for the purpose of sponsoring programs, of developing good 
will from program broadcasting, such as facilities avail¬ 
able in other portion of the country. 

Xow, for the purpose of giving the Commission a 
(»4 general view of the geographical situation, the na¬ 
ture of this West Texas territory, of which Abilene 
is the center. Congressman Lee has consented to come over 
and give from his personal experience and knowledge a 
statement of that fact to the Commission. 

Commissioner Sykes: All right, Congressman, we will be 
glad to hear from vou. 


Whereupon Congressman R. Q. Lee made the following 
statement in behalf of the applicant: 

Congressman Lee: Mr. Commissioner, I brought my office 
map with me as it Is a good one. I just wanted to show’ you 
Hast Texas and West Texas. That cord is the dividing line, 
which is the 98th meridian, and all this territorv here of 
course is West Texas. Abilene is at this point. With the 
exception of San Antonio, in here, I doubt if w’e have an\’- 
tliing like a good radio station w’est of this line that vou 
see on the map. And this is all this great empire, West 


Texas. 


We are anxious in that section of the country to have, at 
least in our particular section—and I will say that the red 
line represents mv congressional district, and Abilene is 
in this territory, and is the outstanding city 7 of that section 
ot the country—w^e are anxious to have in all that section 
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i 

some good radio service. I just wanted to show you the 
map so that you might at a glance see the real situation 
down there as it exists. 

Now, there is no section of Texas developing faster than 
ours, or even as fast. I tried to get some railrbad-building 
statistics for you on yesterday, but was qdvised they 

65 could not be ready for you until this morning. I was 
told this, however, that of the 600-some cjdd miles of 

railroad built in our state in the last ten years jt was prac- 
ticallv all in West Texas, and railroad building of course 
as we know is a barometer of the development of a section. 
I am sorrv I do not have those figures here t|o give you, 
from the Interstate Commerce Commission. They thought 
on vcsterdav tliev could furnish them to me b\| last night, 
but then later on advised me they would not ha>J*e that data 
until noon todav. 

4 

But that is the situation. All this section is developing 
very, very rapidly. It has not been many years since geog¬ 
raphies showed all this West Texas was a barg waste, but 
today it has developed and is developing into | one of the 
great agricultural sections of the entire Southwest. There 
is no question about that. I doubt if there is an^ other sec¬ 
tion of the South that has developed as fast as this par¬ 
ticular section lias. 

Radio of course is important, and I am anxibus that we 
have in our section of the country such service, find I know 
of no better place in all West Texas for a radio station than 
Abilene. 

I think, Mr. Commissioner, that is about all I ljave to say, 
unless you should desire to ask me some questions. 

I will add this, and 1 can say it without boasting, I doubt 
if there is a man in West Texas who knows the situation 
there better than I do. 

Commissioner Sykes: What is the population qf Abilene? 
Congressman Lee: They tell me it is about 30,000. 

66 Of course we nearly always exaggerate these popula¬ 
tion figures a little, but it is in that neighborhood I 

would sav. 

% • I 

And I might add that we have a great many ifood towns 
all through there. Here is Breckinridge over herp, and here 
is Anson, and here is Albany, and here is Swechvater, and 
here is Eastland, and in Eastland County therb are three 
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o-ood towns. Ranger, Eastland and Cisco. Coleman is a 
good town. Ballinger is a good town. Brownwood is a good 
town: there are substantial towns and cities, that I have 
and have not mentioned, from 4,500 to 15,000 population, and 
with Abilene in the neighborhood of 30,000. Here is Big 
Spring that is a good town, and here is Midland that is a 
good town, and here is Albany that is a good town. Ama¬ 
rillo is over here, and that is another good town in West 
Texas. But I do not know about the radio service there. 

Mr. Segal: It is just a local station. 

Congressman Lee. I did not know about that. I believe 
that is about all. 

Mr. Segal: All right, I thank you, Congressman, very 
much. 

(And Congressman Lee was excused.) 

Mr. Segal: I might say that subsequent to the tiling of 
the amended application there was tiled with the Commis¬ 
sion a motion for reconsideration, with request contained 
in it that the Commission on the basis of the amended appli¬ 
cation reconsider its prior decision, and set this case for 
hearing, and upon such reconsideration grant it. 

Attached to the motion are some documents, which I have 
withdrawn and desire again to offer and ask that it be 
(57 made a part of this hearing, and that it also be con¬ 
sidered on the motion to reconsider. 

I have a pamphlet prepared by the Chamber of Commerce 
of Abilene, which although not sworn to yet in it are stated 
facts. Mr. Walker, of a geographical nature and of a sta¬ 
tistical nature, prepared by a municipal government, parts 
of which the Commission in any event would take judicial 
notice of and which are in pamphlet form only for con¬ 
venience of the collation. It shows in statistical form, and 
also by means of graphs, charts and maps, the situation and 
the development of that portion of Texas. I now desire 
that this lie received in evidence. 

(The document was identified by being marked ‘ 4 Docket 
Xo. 687, Exhibit Xo. 1,” and is filed with the original trans¬ 
script in the possession of the Commission.) 

Mr. Segal: From the records of the Commission, includ¬ 
ing its kilocycles and call-letter list, it will appear that 
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practically all of the radio service available in Texas is 
located either in eastern or southern portions o!f the State, 
and that West Texas, the Pan Handle, is not Served with 
regional or indigenous service, about the only service avail¬ 
able in that portion of Texas in the way of rjegular pro¬ 
grams coming from WLW and WEXK. and Occasionally 
from KFT, and two stations which share tinjie, at Fort 
Worth and Dallas. 

Because of the situation, however, in the portion of the 
country from which Mr. Ansley comes, atmospheric dis¬ 
turbances throughout the greater part of it, it renders even 
this radio service practically of no value as ;ji matter of 
regular service to the people. As the Commission 
68 undoubtedly knows from reports received from 
supervisors, static conditions in West 1 eias are very 
severe. The tcrritorv there is drv, verv windjv. and it is 

. • • * i* 

in the southern latitude, and for that reason they have a 


great deal of atmospheric disturbances, with the result that 
radio service throughout the territory served by Abilene is 
not satisfactorv. 

In addition to that Abilene is the distribution center for 
all this wide section or territory—and as the Commission 
of course knows the area of Texas is much greater than the 
entire group of Xew England States, and frjom a radio 
standpoint a special disposition for tlie public made in the 
allocation of stations is necessary in order to provide serv¬ 
ice for a territory of that type. 

Just to call the attention of the Commission. Verv briefiv, 
to the nature of the supporting testimony lhaj was intro¬ 
duced in support of the motion, and which is now reintro¬ 
duced: I am of course cognizant of the relativelv unsub- 

v w_- J % 

stantial character of affidavits as they are offered here 
generally endorsing applications, but I might say this about 
the group of 318 affidavits, attached to the motion and now 
reintroduced: They are not affidavits of opinion^. They are 
affidavits stating facts, based on the experience and personal 
knowledge of the people who make them. An examination 
of these affidavits will show that they come fro|m people of 
that portion of the territory who are leaders iii their com¬ 
munities. They are resolutions and affidavits Horn officials, 
from practically every Chamber of Commercb and every 
public service organization throughout West Texas; prac- 
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tically every large distributing company—and I under¬ 
stand there are several hundred of these in Abilene, 
69 and which are required to be there because of the 
nature of this territory, as some official or represen¬ 
tative of a board or company, and an affidavit is attached, 
and they are in connection with this application. 

Here, for example, is an affidavit from the County Clerk 

of Tavlor Countv. in which Abilene is situated, and in which 
• * < 

it is stated: 

“It is unquestionably true that the remoteness of other 

radio broadcast stations from the section of the State to 

be served by the proposed Abilene station, causes a very 

unsatisfactorv condition which should bv all means be reme- 

died bv the construction and maintenance of a strictlv mod- 
% * 

ern station at Abilene, Texas.” 


Showing that it is within the knowledge of the County 
Clerk that radio service there is not satisfactory. 

And of that same tenor here, for example, is a resolution 
from the Chamber of Commerce in that territory in which 
they recite that the people of Abilene and all that section 
of West Texas, in that territorv are unable to get anv radio 
sponsorship or advertising facilities, such as are available 
to the people in the eastern portion of Texas. 

Here is an affidavit to the same effect from the Secretary 
of the Slaton Chamber of Commerce. 

Here is one from a radio dealer—and, bv the wav, there 
is a large group of these radio dealers, and their affidavits 
are based upon their experience in the selling and servic¬ 
ing and contacting with radio set purchasers, and this 
official of the West Texas Radio Company, Incor- 
70 porated says: 

“Inasmuch as the nearest first-class broadcasting station 
is located over 200 miles from here and that Year round re- 
ception from these stations is not satisfactory, we feel that 
the construction of a station such as Mr. Anslev contem- 
plates will greatly benefit the residents of Abilene and West 
Texas. ” 


Here is one from the manager of the Hilton Hotels, a 
company that has a chain of hotels throughout Texas, in 
which he states: 
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‘ 4 This is a very large and rapidly growing section of tlie 
State, with varied resources. We need a broadcasting sta¬ 
tion which will compare favorably with the better stations 
in amount of territory covered and quality jof program 
rendered. ’ ? 


And then going on to indicate that they do riot in any of 
their sections get satisfactory radio service fifom stations 
now existing. 

It is not my purpose, of course, to take up!the time of 
the Commission reading to you or referring to the affidavits 
that are or will be in the record. I want vou to deceive these 

* i 

affidavits at this time. 

Mr. Walker: May it please the Commission, the excerpts 
that Mr. Segal has read from these affidavits do not state 
anv facts about the station that should be received; they 
seem to be purely matters of opinion. I move to strike out 


the excerpts that Mr. Segal has read, and object to the ac¬ 
ceptance of the affidavits. 

71 Commissioner Svkes: When the Commission 
reads the record and the affidavits it wijl pass upon 
the materiality and competency of the affidavits and the 
portions thereof read by counsel. In the mearitime ruling 
will be reserved. 


Mr. Segal: But so far as the affidavits ar^ concerned, 
they are in and are to be marked, as I understand? 

Commissioner Sykes: Let the affidavits be marked. 

1 

(The affidavits offered by the applicant are identified by 
being marked “ Docket 687, Exhibit Xo. 2,” apd are filed 
with the original transcript in the possession <|>f the Com¬ 
mission.) 


Commissioner Svkes: Who will vou have next? 

Mr. Segal: Since the filing of the motion to reconsider 
there have been some more affidavits of about the same 
character which have been received, and which have been 
classified here according to the nature of them, and which 
I now also wish to tender. 

Mr. Walker: I make the same objection. 

Commissioner Sykes: Let the affidavits be marked, and 
they are received subject to the same reservation as to 
their competency and admissibility. 
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(The affidavits 
bv beinu' marked 

% c 1 

with the original 
mission.) 


offered l>y the applicant were identified 
“Docket 687. Exhibit Xo. 3,” and are filed 
transcript in the possession of the Com- 


Commissioner Svkes: V 

Mr. Segal: Mr. Anslcv, 
« • 


on may proceed, 
will you ste]> forward and take 


tile 


stand 


> 


72 Whereupon W. 0. Ansley, Jr., a witness called on 

behalf of the'applicant, and having* been first duly 
sworn, testified and stated as follows: 


Direct examination. 

Bv Mr. Segal: 

Q. Mr. Anslev. will von state vour name? A. W. 0. 
Ansley, Junior. 

Q. Where do von reside ? A. Abilene, Texas. 

Q. How long have vou lived there? A. About six rears. 
Q. Where did you reside prior to coming to Abilene? 
A. At Houston, Texas. 

Q. How lonu* did you live there? A. Practically all my 
life. 

(<). What is your occupation? A. I am in the cotton 
business. 

Q. What is the nature of that cotton business? 

Bv Commissioner Svkes: 

« * 

Q. Are you a cotton buyer or a cotton raiser? A. I am a 

cotton buver. 

•» 

Bv Mr. Segal: 

* w 

Q. 'Where is your place of business? A. Abilene, Texas. 
Q. Have you had any experience in connection with the 
construction in Abilene of radio transmitting stations? A. 
Yes, sir. 

Q. Over what period of time? A. Since about 
73 1912. 

Q. And what has been the nature of that experi¬ 
ence? A. In connection with amateur stations—W5AI was 
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my first one, at Houston; and W5SP at Abilene; and 
W5BIB at Abilene also, a portable station. 

Q. In connection with that experience have ycju had any 
experience in speech and voice transmission? Yes, sir. 
I was a pioneer in the transmission of voice b}\ amateurs 
and have been in that work in that section for t|ie last five 
vears. 

Q. Have you ever held a broadcasting license!? A. Yes, 
sir. I stood an examination last June for broadcasting. 

Q. Are you familiar with radio reception conditions as 

tliev now are in the territorv from which vou leomef A. 
«■ . * 

Yes, sir. 

Q. On what is that familiaritv based? A. Onl actual ex- 
perience. | 

Q. Will you please state what reception conditions are 
in that territory? A. Well, reception conditions in West 
Texas particularly are not good, they are interfered with a 
great deal by static in that territory, which stops us from 
receiving good reception from distant stations, j 

Q. Over what area do you have that interference? A. 
Over practically the entire area. Even during winter 
months it is not good. Sometimes or some dlivs during 
the winter we may have clear nights, but if so it is the 
exception. j 

Q. How rarely does this happen? A.jit is only 
74 once in a while that we get a good clear night. I 
know this: We thought when I lived in Houston that 
we had bad static there, and people complained there about 
it, but out in West Texas what people called bad static in' 
Houston we call a good night. 

Q. What radio service do you get, from what stations? 
A. WLW is about our best reception, best programs, but 
there is nothing in there of interest to West Teyas people, 
except from an entertainment point of view. 

Q. What sort of business situation has Abilerje with ref¬ 
erence to the nature generally of the business conducted in 
that city? A. Abilene is the hub of that whole territory. 
Everybody in that section, all the surrounding towns, looks 
to Abilene for leadership. It has been the leader. All the 
big businesses over the country have their representatives 
at Abilene. We have something like probably 500 repre- 
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sentatives there in that territory, representing large east¬ 
ern concerns and that travel out of Abilene. 

Q. What is the population of Abilene? A. 32,000. 

Q. What is the trade territorv? A. 485,000. 

Q. By trade territory, what do you understand? A. That 
is the territory surrounding Abilene, the territory that 
comes to Abilene for their supplies. We have good roads 
out of Abilene, concrete roads. It all comes into Abilene; 
in fact, they do almost all of their purchasing at 

75 Abilene. 

( t >. Do business men and institutions of Abilene 
and of West Texas have any outlet for radio advertising 
or for sponsored programs, good will work over the radio? 
A. Just a little over this present station, but it does not 
reach what tliev want, and it is not of the character that 
they want. They have not been able to get proper enter¬ 
tainment that tliev want. 

* 

Q. What entertainment facilities are available in Abilene 
for use over a radio station? A. Abilene has one university 
and two colleges, which have an art department, a musical 
department. And we also have a cowboy band which is a 
national institution, and they are making a tour of Europe 
this coming vear: and tliev have all signified to me that 
they would be available to us at any time, and they give it 
to us in affidavit form. 

Q. Do these institutions and colleges and the cowboy 
band broadcast or render any radio service at the present 
time? A. Xo, sir. At first when this station was- 

Q. (Interposing.) I am talking about the present time, 
within the last few months. A. No, sir. 

Q. Now, what is the type of apparatus in the station that 
you propose to install in Abilene? A. Either a R. C. A. 
or a Western Electric set. 

Q. Have you negotiated to discover whether or not they 
are available? A. Yes, sir. I have taken it up with 

76 them and they are available. 

Q. How is this Abilene station that you propose 
to construct to be financed? A. It is to be financed by the 
business leaders in the town. 

Q. Do you have a group of men that are with you in this 
enterprise? A. Yes, sir. 

Q. How many are there? A. About four or five. 
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Q. And you have filed an application here indicating the 
cost of the proposed station. Does your financing take care 
of that? A. Yes, sir; it takes care of that, and it will let 
us run the station for a while. 

Q. For how long a period? A. We can run it for a year 
without taking in any revenue at all. That is bur idea. 

Q. Will you just outline briefly, because I do ’not want to 
go into this in too much detail, the type of program ma¬ 
terial you will undertake to put out over the stat on ? A. We 
have access to tlie very best talent in tlie cou'ntry. It is 
located in Abilene. We intend to put on a program in the 
morning, a health program. Then we intend jto put on a 
breakfast program a little later. Then we intetid to put on 
a shopping program about 9 to 10 or 11 o’clock, sponsored 
by the merchants. Then we intend to put on Ji noon hour 
program from 12 to 1. Then we have taken jup with the 
Cotton Exchange there and tliev are going to give us 

77 all of the cotton reports- 

Q. (Interposing.) Let me interrupt you for a mo¬ 
ment: Where do the cotton planters and other farmers in 
that territory sell their crops and products? A. Practically 
all of it in Abilene. 

Q. Is there any radio service available to those people 
at the present time, with reference to crops I and market 
reports? A. From WBAP at times, but it does not come 
there at all times; just when they need it most jis when they 
cannot get it. I 

Q. Is there any radio service available to Itliose people 
with reference to whether forecasts that woulcj be useful to 
them in their agricultural work? A. They gbt a weather 
forecast, but a good many of them tell me it }s useless be¬ 
cause it does not come out at any specified time; they do 
not know exactly when to expect it. 

Q. It is not a scheduled broadcast for those!farmers? A. 
No, sir. 

Q. What is available to those people in the! way of agri¬ 
cultural programs? A. We have a county agent there. 

Q. Does he have educational agricultural facilities avail¬ 
able? A. Yes, sir; in the colleges. 

Q. What is the situation in Abilene with reference to 


newspapers? A. We have one daily, and; we have 


4—5149a 
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78 small newspaper, but the Abilene Reporter is the 
representative paper of West Texas. 

Q. Does that paper serve the West Texas region? A. 
Yes, sir. 

Q. Does it have any facilities for broadcasting news re¬ 
ports and markets, and things of that character ? A. Xo, 
sir; not now. 

Q. Have you any arrangement or plan with reference to 
that? A. Yes, sir. 

Q. Indicate what it is. A. They have told us they would 
cooperate with us at any time and in any way possible. 

Q. As I understand your statement they are unable to 
get that service at the present time. A. Yes, sir. 

Q. Tell us about the agricultural situation; do you have 
a fair there? A. Yes, sir; we have a fair there. We call it 
the West Texas Fair Association. It is not a local institu¬ 
tion but covers the whole of West Texas. The business 
leaders of all the territory are members of this Fair Asso¬ 
ciation, and it is quite a gathering place. 

Q. Does that Fair Association provide agricultural ex¬ 
hibits and do they give agricultural information and similar 
service? A. Yes, sir. 

Q. What has been the situation with reference to broad¬ 
casting its proceedings and enterprises; has it been 

79 able to do it ? A. They have been unable to do it. 

Mr. Segal: I think that is all of the direct testimonv. 


Cross-examination. 


By Mr. Walker: 

Q. You state that a group of business men are cooper¬ 
ating with you? A. Yes, sir. 

Q. What assurance have you from those men that they 
will support the station? A. I have it in affidavit form and 
in these letters that Mr. Segal presented. 

Q. Who is to control this radio broadcasting station if it 
is erected? A. Myself. 

Q. And what agreement have you with these gentlemen? 
A. Just a mutual understanding with the ones I have talked 
to, that I will have no trouble about it, that I will have con¬ 
trol of it. 
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Q. You state in your application that you contemplate 
the formation of a corporation. A. Yes, sir. 

Q. Are you going to proceed with that in j the sale of 
stock, and so forth? A. Well, I just put thaj in. There 
will not really he a sale of stock, because we fyave enough 
people who have said they will take it from us ljow in order 
to support the station. 

Q. Are you a radio listener? A. Yes, sir. 

Q. Do you listen in constantly ? A. Yes, sir. 

SO Q. What stations do you receive now jat Abilene? 

A. WLW is our best station. 


Q. Do you receive anything from Dallas or hjort Worth? 

A. We receive it but it is not satisfactory. We sjeem to have 

trouble, especially with WBAP, of its coming cjver the air, 

and we cannot hear it verv well. 

* 

Q. What type of receiver have you? A. A Zenith. 


Mr. Walker: That is all. 
Re-examination. 


Bv Mr. Segal: 

Q. It is included in the general statement here, with ref¬ 
erence to the personal and financial ability to handle this 
station? A. Yes, sir. 

Q. And you need not go into that because it!is in there. 
I believe that is all. 

i 

Commissioner Sykes: Anything on redirect ? j 

Mr. Segal: No, sir. 

^ 7 i 

Commissioner Sykes: Anything further. 

Mr. Segal: At the time this was originally sdt there was 
an appearance on behalf of Station KFYO, which was a 
local station at Abilene, and there was some testimony in¬ 
troduced at that time, in the nature of affidavits. At that 
time I made a series of objections, and as I undjerstand the 
Commission’s procedure, the Commission has I not as yet 
ruled on them. 

Commissioner Svkes: Ruling will be reserved. 

Mr. Segal: Pending that ruling, and pot because 
81 I have any disposition to make an attack upon any¬ 
one, but only for the purpose of answering the con¬ 
tentions made in the statement made by Mr. Blanton who 
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appeared for KFYO, 1 want first, after renewing all my 
previous objections, to make the objection that the affida¬ 
vits tendered by Mr. Blanton are not probative, that is, 
that they do not go to the question whether the establish¬ 
ment of this situation is in the public interest, convenience 

and nccessitv. 

% 

But unfortunately there were some statements made here 
by Mr. Blanton—and I have not had time to examine the 
other affidavits—to the effect that a certain man by the 
name of Howe did while he was operator and technician 
of Station KFYO induce Mr. Anslev to make this applica¬ 
tion with malicious intent; that this Rowe was financially 
unreliable, and that he made it to people who had a great 
deal of money; that the said Rowe became addicted to the 
use of intoxicating* liquor while in the service of the sta¬ 
tion, and that he ruined the reputation of that station. 

We have a group of affidavits of people in that territory 
who are familiar with the station, to the effect that Rowe 
did not do any drinking about the station except when 
liquor was brought in there by Kirksey. I regret to go 
into that, but they show that Rowe's financial situa/ion 
was only dependent upon Kirksey \s situation in that 
Kirksev did not have the finances to pav Rowe; and that 
the affidavits procured by Mr. Kirksey and brought here 
at the last preliminary hearing of this matter were obtained 
by misrepresentation to the persons who made the affida- 
\ its. There will be found in the affidavits now offered, and 
in the group attached to this paper 1 have here, 
82 affidavits showing that the various persons who 
signed affidavits for Mr. Kirksey were not apprised 
of the tenor or intention of the affidavits that were offered. 

Commissioner Svkes: Thev may be marked as exhibits. 


(The affidavits offered by the applicant were identified 
by being marked “Docket 687, Exhibit Xo. 4," and are 
filed with the original transcript in the possession of the 
Commission.) 

Mr. Segal; They are only offered to rebut any evidence 
that Station KFYO has tendered. 

In order to show the true situation as to Station KFYO 
as opposed to Mr. Anslev, I have prepared a formal show¬ 
ing, to which I have attached in excess of 100 affidavits 
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of specific facts, but generally speaking the j showing is 
divided into several large groups. 

The first is that Station KFYO has consistently violated 
the Radio Act of 1927 and the regulations of the Commis¬ 
sion pursuant thereto. The first specific thing! under that 
heading is: 

“Said station, although licensed to employ ja power of 
190 watts after sunset, has consistently and! repeatedly 
operated in excess of said power and has exceeded also 
its daytime power.” 


There are three affidavits submitted to tliatj effect and 
attached hereto. 

And next that: 

“Said station has operated without the presence of a 
licensed operator, and, in fact, the licensee of said 
83 station, not a licensed operator himself,j supervises 
the operation of the apparatus thereof jand makes 
adjustments thereon.” 

There are four or five affidavits to that effect^ The next 
one is: 

“Said station has deviated from its assigned frequency 
and continues to deviate therefrom in excess of the devia¬ 
tion allowed bv regulation of the Commission.” 

• o 

• 

And as proof of that there is submitted a joint affidavit 
signed by five radio men who tested the transmissions of 
that station from a group of receivers, all of which receiv¬ 
ers had been calibrated, in different parts of the city; and 
here is an affidavit showing that it deviated in excess of 

2000 kilocycles. i 

And the next one is: 

“Said station has violated the rules of the Commission 
with reference to the announcement of phonograph rec¬ 
ords, and this violation appears from the swojrn applica¬ 
tion last submitted by the station licensee.” 

" j 

| 

To which application I desire to refer, and to which 
portion of the application I desire to refer aiid ask that 
it be made a part of the record here. 
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Commissioner Sykes: What is the date of that appli¬ 
cation ? 

Mr. Segal: It i> their last application. Have you that, 
Mr. Walker* 

Mr. Walker: It is dated September 20, 1929. 

S4 Commissioner Sykes: That will be made a part 

of the record in this case. 

Mr. Segal: And the next is: 

“in order to conceal the unlawful operation of the sta¬ 
tion the licensee thereof has been concealing the same from 
the Radio inspector of the Department of Commerce who 
visited Abilene in the performance of his duties, and on 
being advised of the presence of the inspector in the city 
the licensee made a rearrangement of his apparatus." 

And then that the licensee does not have the financial 
ability to continue the operation of the station; that he re¬ 
fuse's to purchase the necessary apparatus, or to pay his em¬ 
ployes or any of his operators; that he contracted for the 
sale and never broadcast and never returned the money; 
that the licensee uses the station as a vehicle for personal 
abuse': that he has iliade repeated vicious and personal at¬ 
tacks on this applicant, Mr. Ansley, and did so as soon as he 
discovered that Mr. Ansley had his application in. There 
are several affidavits to that effect. That the licensee lias 
made repeated attacks upon the Abilene Daily Reporter, 
the city's daily newspaper; that the licensee has used his 
said station for attacks on the West Texas Fair Associa¬ 
tion; that lie has used his station for attacking the Cham¬ 
ber of Commerce; that the licensee has made repeated 
vicious and unwarranted attacks upon amateur stations 
and operators as h class. And there are over a dozen 
different affidavits on that. 

Xext, the licensee has made improper use of 
85 KFYO. He has attempted to sell the said station 
and impose an improper, illegal and unwarranted 
pi ice for the franchise and wave length itself—he has been 
attempting to sell a small, antiquated 100-watt station for 
some $50,000. 

The licensee has attempted to use his said license as a 
means of extortion and blackmail, threatening to reveal 
alleged acts and imperfections of persons who do not 
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advertise over his station or otherwise comply with his 
demands. Here is an affidavit from the attorney who lis¬ 
tened in and who savs: 

“The said Rowe then stated that he had Ijeen sent to 
Mr. Ansley by T. E. Kirksey, the owner of Station KFYO, 
and that said Kirksey had instructed him to sapr to Ansley 
that the KFYO station was for sale, and that he would 
sell it to Ansley for $50,000, and that $5,000 thereof would 
have to be deposited in the bank as the cash payment, and 
that if the said Ansley did not purchase said stdtion KFYO 
on said basis that he would commence an attack on the 
said Anslev through the medium of his station. 

* o 


And it is charged that he made the same sqrt of state¬ 


ment with reference to persons whom he desired to have 

advertise over his station, that unless they cajne through 

with advertising he would attack them over the air. 

Without going anv further into the details—[well, 1 will 

sav that the licensee has been guiltv of criminal use of 
- ° 

said radio station in conducting a lottery contirarv to the 
law of Texas. There is attached to this showing a certified 
copy of the record in that case, showing a plea of 
86 guilty, record of judgment and payment of fine, cer¬ 
tified bv the court in Abilene. 


That the licensee has been guilty of misrepresentation 
in his applications filed with the Commission, j Referring 
back for a moment to the application which ha|s just been 
made a part of the record, there is attached to it a printed 
slip under the rules of the Commission showing the pro¬ 
grams rendered over that station. The reason 'apparently 
for it, as I understand from reading the annualj reports oi‘ 
the Commission, requiring a printed slip attached to the 
application, is in consonance with the Commissijoirs ruling 
in the WTRL case, that it is necessary for a station, where 
there is the facility for that purpose, to give to! the people 
notice of the type of programs that will be rendered, so 
that they will know in advance what program j to expect; 
and that it was its custom to buy advertising j space in a 
newspaper situated at a point remote from the .location of 
the station and beyond its service area, causing said pro¬ 
grams to be printed therein long after they had been 
actually rendered, and then clipping the said! programs 
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and at tael ling them 1 to the application for renewal of 
license. Then there are also in this showing a lot of affida¬ 
vits submitted by the people of est Texas, in which those 
people when asked regarding a new station give their testi¬ 
mony as to tiie type of programs being given over the 
existing station. I desire to have this showing and the 
atta'-hed affidavits marked as an exhibit. 

Commissioner Sykes: Let them be marked. 




('Hie statement and affidavits were identified by be- 
ing marked “ Ibocket 687, Exhibit Xo. 5,” and are filed 
with the original transcript in the possession of the Com¬ 
mission.) 

Mr. Segal. Mr. Chairman, may I have an opportunity to 
examine or inspect any other showing that may be made 
in opposition to this application.’ 

Commissioner Svkes: There are some affidavits over 
there in the hands of Assistant Counsel to be offered, I 
believe. 

Mr. Segal: Might I have an opportunity to examine 
them and then to re-open this matter if there is any new 
fact presented in them? 

Commissioner Svkes: Let the affidavits first be examined. 
We will give you ten minutes to examine them, Mr. Segal, 
and you may make any objection you desire to make. 

Mr. Segal: As I understand it these are the onlv things 
offered in opposition. 

Mr. Hyde: Other than those presented in the other hear¬ 
ing. 

Mr. Segal: Xo other affidavits except by Station KFYO 
are to be offered? 

Mr. Hvde: That is all. 

Commissioner Sykes: We will let you have ten minutes 
to examine those at the present time. 


(Thereupon, the Commission proceeded to hear another 
short case while counsel was examining the affidavit.) 

SS Mr. Segal (after examining papers): With refer¬ 
ence to this group of affidavits I am going to object to 
them, because they are not sworn affidavits. There is an 
affidavit of the solicitor of that petition, to the effect that 
she got those people to sign their names- 


W. 0. ANSLEY, JR., VS. FEDERAL RADIO COM^fX. 


57 


Commissioner Sykes: That objection will be sustained as 
to this group of affidavits. 

Mr. Segal: There is the affidavit of the two \i*omen who 
went around and got those signatures. 

With reference to the affidavit of Mr. KirksevL I imagine 

• r , . 

you want that marked in some way. L have nb objection, 
save as to its materiality. 

(The affidavit of T. E. Kirksey, was marked “KFYO Ex¬ 
hibit No. 1.”) 

Mr. Segal: With reference to this group of miipeographed 
affidavits on the legal sized sheets, I object to each and all 
of those, because they are not probative, and because both 
of the paragraphs begin with the words “I believe,*’ and 
they go ahead and state matters purely of opinion and 
conjecture. They have not any probative value jin this case 
whatsoever. 

Commissioner Svkes: Ruling of the Commission will lie 
reserved until it examines the affidavits. You may file the 
affidavits. 

| 

(The affidavits referred to were marked ‘ 4 KFYO Ex¬ 
hibit No. 2.”) 

i 

Commissioner Sykes: Is there any testimony j>n behalf of 
the Commission? 

S9 Mr. Walker: We desire to introduce Mj\ Ring. Mr. 

Segal will you waive the qualification of jMr. Ring as 
an expert ? 

Mr. Segal: I waive any testimony showing jMr. Ring's 
qualifications as an expert radio engineer. 

I 

Whereupon A. D. Ring was called as a witnejss in behalf 
of the Commission and, having been first dulv Sworn, testi- 

W % J 

tied as follows: 

Direct examination. 

By Mr. Walker: 

Q. Mr. Ring, this application is for frequency of 550 kilo¬ 
cycles, construction permit. The power requested is one 
kilowatt. Will you state whether or not theije are other 
stations operating around the frequency of 550 kilocycles 






58 


\V. O. AXSLEY, JR., VS. FEDERAL RADIO COM MX. 


which will interfere with or be interfered with by the pro¬ 
posed station? A. There appears to be one station on 550 
kilocycle* with which interference would be expected. That 
is Station KSP at St. Louis, approximately 690 miles from 
Abilene. 


By Commissioner Svkes: 

Q. What is the power of this St. Louis Station? A. The 
St. Louis station operates on 500 watts. 

Commissioner Svkes: Proceed. 

By Mr. Walker: 

Q. Are there any stations operating on adjacent frequen¬ 
cies or any other frequencies that might interfere 
90 with or be interfered with by this proposed station? 

A. There do not seem to be any stations on adjacent 
channels with which interference would be caused in their 
expected service area. 

Mr. Walker: That is all. 

Commissioner Svkes: Cross-examine. 

Cross-examination. 


By Mr. Segal: 

Q. What is the average separation, if you can tell us, 
of stations now operating on the 550 kilocycle channel, ap¬ 
proximately ? A. It is rather hard to estimate that dis¬ 
tance. 

Q. Let us take it this way, if I may look at that map 

with vou- 

•> 

Commissioner Sykes: Yes. Go ahead. 

By Mr. Segal: 

Q. KSD is the station to which you were referring, is 
it not? A. Yes. , 

Q. It operates on the same frequency with a station 
known as KFDY? A. Yes. 

Q. Which also has 500 watts? A. Yes. 

Q. How far is KSD from KFDY? A. 550 miles. 
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Q. So that yon now have an existing* separation of less 
than that which is proposed? A. Yes. 

91 Q. Xow then, with reference to KSD, toward the 
east is there not a regional station operating on that 
same frequency, simultaneously with KSD? 4- WKRC. 
Q. What is the separation in that instance? 4 . 310 miles. 
Q. That is considerably less than half the proposed sepa¬ 
ration of Mr. Ansley’s station? A. That is right. 

Mr. Segal: T believe that is all. 

Mr. Walker: I move to strike the answers of Mr. King 
and the questions of Mr. Segal on the ground thjat they are 

not pertinent. 

Commissioner Svkes: The motion is overruled. 

Bv Commissioner Svkes: 

» % 

Q. Mr. King, I would like to ask you some questions 
about the stations that Mr. Segal just questioned you about. 
There would seem to be two stations, separated by approxi¬ 
mated 500 miles, and two separated bv something over 
three hundred miles. Do you know whether oh not those 
stations have any interference as a result ofj the simul¬ 
taneous operation, at the present time? A. Fiiom Station 
WKRC we have had considerable verbal compjlaint of in¬ 
terference. 

Q. With what station? A. WGR and stations in St. 
v 

Louis on that channel. 


Q. How far are they separated? A. $t. Louis is 
92 310 miles and WGR at Buffalo is 400 jmiles from 

Cincinnati. j 

Q. Have you had any complaints with reference to in¬ 
terference with the other stations which Mr. Segal interro¬ 
gated you about? A. To my knowledge I do hot know of 
any complaints from KFDY, but that does notj mean that 
there is no interference at all. 

Q. Where is that station? A. In South Dakota. 

Q. Where is the other station—in St. Louts? A. St. 
Louis and Cincinnati are the locations of the three stations 
under consideration. 


Commissioner Svkes: Is there anything further? 
Mr. Walker: No further questions: 

Mr. Segal: No further questions. 

(Witness excused.) 




60 


W. O. AXSLEY, JR., VS. FEDERAL RADIO COMMN. 


Commissioner Svkes: Is there anv further testimony 1 

* * * 

Mr. 'Walker: I desire to have incorporated in the record, 
by reference, the present kilocycle list, with special refer¬ 
ence to the third zone: the quota figures prepared under the 
Davis Amendment, especially with reference to the third 
zone- 

Mr. Segal: Mav we take those one at a time? So far as 
the kilocycles list is concerned, 1 have no objection to the ad¬ 
mission of the entire frequency list. What are these quota 
figures, for the purpose of the record? 

Mr. Walker: The quota figures have been prepared under 
the mandate of the Davis Amendment, requiring an equal 
distribution of radio broadcasting facilities. 

93 Mr. Segal: Do thev give state figures? 

w ft' c o 

Mr. Walker: They give state figures as well as 
zone figures. 

Commissioner Sykes: Have you the latest copy with you? 

Mr. Segal: May I inquire whether these state figures 
show a fair and equitable distribution, or whether they show 
an equal distribution among the states within each zone? 

Commissioner Sykes: I will answer that question. That 
is rather a matter of policy for the Commission. Under the 
Davis Amendment The Commission attempted an equal 
division among zones, as the Davis Amendment is written. 
It then attempted to make an equitable division in accord¬ 
ance with population, among the states of the zones, of the 
facilities of those zones. Is there any objection to the ad¬ 
mission ? 

Mr. Segal: Yes. 

Commissioner Sykes: The objection will be overruled. 

Mr. Segal: May I state my grounds for objection? 

Commissioner Svkes: Certainlv. 

V ft- 

Mr. Segal: I object to it on the ground that there has been 
no opportunity given me for cross examination of the per¬ 
son or persons who prepared the same. 

Commissioner Sykes: You may cross examine me if you 
desire. I am a member of the Commission. I tender my¬ 
self to you for examination as to how they were prepared. 

Mr. Segal: And for the further reason that there is no 
regulation or data available as to the method upon 

94 which the various station assignments were calcu¬ 
lated, with reference to power, hours of operation, 

the desirability of the various frequencies, and so forth. 
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i 

Commissioner Sykes: The objection will be overruled. 
Is there any further testimony? 

Mr. Segal: No testimony? 

Commissioner Sykes: That concludes the testimony in 
this hearing. 

(Whereupon, at 10.45 o’clock a. m., the hearing in the 
above entitled matter was closed.) 

95 Ansley’s Exhibit 1 is a book entitled j“ Abilene, 
Texas, an industrial survey of Abilene and its trade 

district,” by Warren A. Crowley. In this book it is recited 
that the actual present trade territory of Abilene! comprises 
22 counties in a radius of 100 miles, served by! four rail¬ 
roads and an extensive improved road systems that this 
territory contains a population of 485,440 persons within 
21,125 square miles; that most of it is within S-hojur express 
service from Abilene; that the population had| increased 
69.7% within the last 7 years; that the natural! resources 
and products included cotton, cotton seed, fruit! and vege¬ 
tables, poultry and diary products, petroleum, natural gas, 
building stone, clay, gypsum, limestone, asphalt, potash, 
copper, glass sand, sand and gravel and crushed stone, all 
within a radius of 75 miles, most within 50 miles of Abilene; 
that the territory contained 31,661 farms of i value of 
$295,000,000, which had, in 1924, produced a croji valued at 
$112,416,148; that the average annual value of -the cotton 
crop was over $51,000,000; that Abilene itself has a popula¬ 
tion (1927) of 30,000 with a record of steady growth averag¬ 
ing 49.1% per 5 year period since 1900; that Abilene in 1927 
had received and had forwarded a total of 490,346 tons of 
freight; that it had had an average annual increase in postal 
receipts of 14.3% since 1920; that 95% of the ^killed and 
unskilled labor is native American. 

Anslev’s Exhibit 2 is a bound volume of 328 affidavits, 
each of them individually prepared and upon the station¬ 
ery or. letter head of the affiant or the company ! or organi¬ 
zation with which affiant was connected. These affidavits 
are classified into seven groups. 

The first group of 19 affidavits is headed “ Personal en¬ 
dorsements of business associates of W. O. Apsley, Jr.,” 
and contains individual affidavits from Tfr. J. Clay- 

96 ton of Anderson Clayton & Company, from the Past 
Imperial Potentate of the Shrine, from |a co-direc- 
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tor of Ansley’s in the Houston Cotton Exchange, from 
officials of three banks, from the Mayor of Houston, the 
pastor of Ansley's church, Ansley’s bishop, the Secretary 
of the Masonic bodies and a number of Ansley’s business 
associates, stating variously that Ansley is industrious, 
competent, a man of integrity, character and responsi¬ 
bility, unquestioned reputation, “a gentleman of high 
standing," etc. 

The second group of 11 affidavits is headed “Endorse¬ 
ments of public officials" and contains individual affidavits 
from the mavor. countv clerk, district judge, county at- 
torney. tax <*olie<-t«>r and chief of police of Abilene, as well 
as from similar officials in nearby communities, variously 
stating that Ansley is ‘*a representative citizen,” is “the 
best posted radio man in Abilene," that radio service in 
the Abilene territorv was verv bad as the nearest large 
station was 175 miles away and could not regularly be 
heard in Abilene and the “present station is inadequate.” 

The third group of 40 affidavits is headed “What Civic 
Bodies in this territory state to be our need,” and contains 
individual affidavits (or sworn resolutions) from the fol¬ 
lowing bodies and/or their representatives: Abilene Ro- 
tarv Club. Abilene Kiwanis Club, Breckenridge Lions Club, 
5th Division, American Legion, and Chambers of Com¬ 
merce in the following Texas towns: Abilene, Albany, 
Anson, Barstow, Wellington, Hamlin, Cisco, Pecos, Semi¬ 
nole, O’Donnell, Haskell, Alpine, Stamford, Balmorhea, 
Roscoe, Slaton, Graham, Seymour, Gluey, Matador, Dick¬ 
ens, Roby, Putnam, Happy, Brownfield, Wink, Midland, 
Ropesville, Mason, Merkel, Littlefield, Roaring Springs, 

Claude, Plainview, Marfa. 

97 All these affidavits endorse Ansley’s application; 

27 of them say that their territory is not adequately 
served by radio and point out that it is in need of such 
service: 6 of them sav that because of static thev are un¬ 


able to get radio service for large parts of the year; 5 of 
them state that Abilene is in a position to furnish proper 
programs and service; a number assert that Ansley is 
technically and financially capable of rendering satisfac¬ 
tory service: four of them specifically criticise the service 
of KFYO on the ground of bad programs; 12 state that 
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KFYO does not have power enough to render adequate 
service to the territory. 

The fourth group of 4 affidavits is headed “University 
and College Presidents’ Endorsements ’ 9 and cbntains in- 
dividual affidavits from the presidents of Simmojns Univer¬ 
sity, McMurry College, Abilene Christian Cbllege and 
Draughon's Business College. That of the pres+ent of Mc- 
Murrv College recites “Abilene being a college! town with 
plenty of artistic talent can do a wonderful service to the 
surrounding towns and cities through its radio programs.” 

The fifth group of 13 affidavits is headed “What banks 
think of need for new station,” and contains! individual 
affidavits from officials of two Abilene banks! and eight 
banks in the Abilene territory. These affidavit^ variously 
recite that the West Texas territorv is somewhat of an 
“empire in itself” with extensive resources, that static is 
so bad that the territory is cut off from outside radio serv¬ 
ice and needs a station of its own; several of the affidavits 
state that Ansley is financially capable of conducting the 
service. 

The sixth group of 19 affidavits is headed “What 


98 


radio firms in this section think of KFYO and 


imperative need of a new station,” aijd contains 
individual affidavits from dealers in radio receiving sets 
in the Abilene territory. All these endorse Ansley’s pro¬ 
ject, 7 of them making specific reference to his technical 
or financial ability, “he is capable financially! and intel¬ 
lectually,” etc; 6 affidavits variously allege dbjection to 
the existing Abilene station, saying it does nob serve the 
territory, “is poorly managed,” “does not serve a useful 
purpose,” “75% of * * * programs are the same in 

every respect,” “no educational value,” etc.; 7| of the affi¬ 
davits state that the Abilene territory is cut oljf from out¬ 
side radio service bv static. 

* 

The seventh group of 222 affidavits is headed! “Endorse¬ 
ments for new station from various business establish¬ 
ments in this territory,” and contains individual affidavits 
from the executives or proprietors of business firms or 
professional offices in the Abilene territory as follow’s: 

Public utilities. j . 7 

Newspaper publishers.j. 2 

Chain store companies. j. 9 
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Lawyers and law firms. 10 

Phvsicians and dentists. 11 

Wholesale and retail dry goods and department stores 11 
Construction, builders supply, paint, glass, lumber and 

hardware firms. IS 

Accounting and auditing. 2 

Insurance . 12 

Cotton, ginning, cotton oil, bagging, etc. 17 

1 brokers, produce, grain. 4 

Wholesale grocers and grocery distributors, etc.. 7 

Typewriter, adding machine, etr.. 5 

Clothing, shoes, leather goods dealers and manufac¬ 
turers .12 

Motor and allied distributors. 29 

Drug firms. 15 

Jewelrv firms. 4 

Miscellaneous distributors and manufacturers. . . 17 

99 Oil company. 1 

Credit agency. 1 

Ice company . 1 

Pastor . 1 

Real estate . 1 

Photographer . 1 

Sign company. 2 

Moving and storage. 1 

Furniture . G 

Building and loans association. 1 

Bakerv . 1 

* 

Laundries . 2 

Cleaners and dvers. 3 

Estate manager. 1 

Restaurateurs . 2 

Miscellaneous . 5 


These affidavits variously state that Ansley is personally 
known to affiant,* that he has business experience, is hon¬ 
est, hard-working, of good reputation, that he has a knowl¬ 
edge of radio science, adequate finances and the coopera¬ 
tion of the people and merchants of the AbZiene territory; 
that the Abilene territory is at present cut off from radio 
service because of static; that the West Texas territory 


* This is found in a great many of the affidavits. 
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has an identity of its own with plenty of available program 
material and a public demand for radio service; that the 
service now rendered bv KFYO in Abilene is bad, the 
station paying nothing for talent, using bad j English in 
announcements, practically all advertising. Mjany of the 
affidavits give data with reference to the Abilene territory 
similar to that found in the book which was! offered in 
evidence. 

Four of the affidavits in this group are as follows: 


100 West Texas Utilities Company. 

Robv Northern Kv. Co., Abilene Traction Co. 
* 

i 

I 

In reply refer to- 


General Office: Abilene, Texas. 


Abilene, Texas, Nov. 


22, 1929. 


Federal Radio Commission, 

Washington, D. C. 

Dear Sirs: 0 

We are informed that Mr. W. 0. Ansley, Jr., of Abilene, 
Texas, is offering to erect a modern broadcasting station 
in the cite of Abilene. We would like to lend him what 
assistance we can to have such station installed! 

We feel that our present broadcasting facilities in this 
\icinity are very much limited, inadequate, and! not of the 
character to be appreciated by the communities in this 
immediate territorv. 

Mr. Ansley has had considerable training in t|ie business 
world. He has worked with radio circuits and I broadcast¬ 
ing stations many years as a liob-y and has thus gained 
considerable experience in the technical operation and the 
ethics connected therewith. This especially fits him for the 
management and control of the type of station we would 
like to see in operation in this vicinity. 

We operate in 111 towns in West Texas with jAbilene as 
our headquarters. Our men in many of these communities 
look upon the present broadcasting service at Abilene as 

5—5149a 
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inadequate and to a certain extent a handicap rather than 
an asset. 

Respectfully submitted, 

WEST TEXAS UTILITIES COMPANY. 
PRICE CAMPBELL, 

Vice-President. 

PC :BW. 

State of Texas, 

101 County of Taylor: 

Before me, the undersigned authority, on this day 
personally appeared Price Campbell, Vice President of the 
West Texas Utilities Company, a private corporation, known 
to me to be the person whose name is subscribed to the 
foregoing instrument and acknowledged to me that he exe¬ 
cuted the same for the purposes and considerations therein 
expressed and in the capacity therein stated. 

[Seal, Notary Public, Taylor County, Texas.] 

ALLEN LACY, 

Xotary Public in and for Taylor County. Texas. 

Nov. 22, 1929. 


102 Capital $15,000. 

R. C. Winters & Company, Audits and Systems, Income 
Tax Consultants, Park Building, Abilene, Texas. 

R. C. Winters enrolled to practice before the Treasury 

Department. 


Telephone 7050. 


December 6, 1929. 


Federal Radio Commission, 

Washington, D. C. 

Gentlemen : 

We understand that Mr. W. O. Anslev, Jr., of Abilene, 
Texas has applied for a permit to operate a radio broad¬ 
casting station in Abilene, Texas. The writer wishes to 
advise that he has 1 personally known Mr. Anslev for a 
number of vears and has alwavs found him to be honest 
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and above-board in all of his dealings. He has experi¬ 
mented with radios since 1912 and has had dn amateur 
ardio station in Abilene for the past six years where he 
has received and transmitted, and we believe| him thor¬ 
oughly capable of handling a broadcasting station. 

The present station in Abilene, Texas, KFYO, is not 
satisfactory to the majority of the people in tjhis section 
inasmuch as their programs are the poorest that I have 
ever heard over a radio. The station is not sound-proof 
from poor equipment. The writer's business! takes him 
into practically all of the towns of the surrounding terri¬ 
tory and constant complaints are heard concerning the 
station—in fact, it is the outstanding joke of tlije territory. 
Abilene is the financial and commercial center of West 
Texas, situated in a large livestock and agricultural region 
serving more than a half million people, who are dependent 
on a local station for radio news on account of Static being 
so bad that they cannot receive from outside stations. 

Yerv -rulv vours, 

R. C. WINTERS & COMPANY, 
Bv R. C. WINTERS. j 

RCW :D. 

I 

Subscribed and sworn to before me, the undersigned 
authority, this the 6th dav of December, 1929.! 

[Seal, Notary Public, County of Taylor, Te^as.] 

GLADYS WALES, 

Xatari/ Public. Taylor (\ j>., Texas. 


Anderson, Clavton & Co. 

103 Houston, New Orleans, Atlanta, Bostonj Charlotte, 
Oklahoma City, Mobile, Los Angeles, Savannah. 


Abilene, Texas, Nov. 


14, 1929. 


Federal Radio Commission, 

Washington, D. C. 

Gentlemen : 

| 

I have been informed that Mr. W. 0. Anslevj Jr. of this 

• j 

city has applied to your Commission for the jerection of 
a first class broadcasting station to be built iin or near 
Abilene. 
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I sincerely hope that you grant Mr. Ansley this privilege 
as this section is sorely in need of a first class broadcasting 
station and on account of the static being so bad out here 
about oil'llt or nine months in the vear, we need a good 
station here to serve this section where there are thousands 
of receiving sets. 

The station we have here does not meet the demands of 
our people. It is in my opinion a poor outfit and I never 
listen to it when there is another station on the air that I 
can reach with mv Zenith. 

I moved from Houston, Texas to Abilene six years ago, 
just about the time Mr. Ansley did and I have known him 
for vears and assure von that he is a gentleman of the 
highest type and one who stands as well as any one and has 
a host of friends in Houston as well as in Abilene and is 
fully capable of building and operating a first class broad¬ 
casting station here, which we need so much. 

I travel over all of West Texas and the crving demand 
of the owners of good radio sets is for a good station in 
West Texas, so please grant this permission to Mr. Ansley 

and he will satisfv the demands of these good West Texas 

• ^ 

people. 

Yours very truly, 

W. M. ANDREWS. 

WMA/feb. 

Subscribed and sworn to before me this the 29 dav of 
Nov. A. D. 1929. 

[Seal Notary Public, County of Taylor, Texas.] 

B. L. ELLIS, 

Notary Public, Taylor Comity , Texas. 

104 Accounting Problems, Scientific and Statistical Data, 
Investment Analysis, Financial Plans Formulated. 

F. A. Finberg, Business Analyst, Abilene, Texas. 

December 19, 1929. 

Federal Radio Commission, 

Washington, D. C. 

Gentlemen : 

The present radio station in Abilene, station KFYO, is 
a disgrace to radio in general. The entire program, both 
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day and night, is devoted to advertising. Xo program of 
merit is ever given. The tone of the station reipinds me of 
a person trying to get music out of a piece of lejad pipe and 
an iron bucket. 


It is understood that Mr. TV 0. Anslev, Jr. is going to 
apply for a 1,000 watt station permit. This would enable 
Mr. Anslev, whom I know to be an experienced!radio oper¬ 
ator, to become a member of one of the Xatiojnal Chains. 
The fact that the atmosphere is charged with static for sev¬ 
eral months out of each year, makes it impossible for the 
half a million people in the Abilene territory to receive 
XBC or Columbia chain entertainment. A local station 
worthv of either chain would be a boon to this section of the 
count rv. 

I am highly in favor of your granting Mr. Ahslev a per¬ 
mit for a large station so that he may become aj member of 
one of the chains and enable the people of this jterritory to 
hear events of national importance, regardless! of weather 
conditions. 1 am also in favor of your refusing to renew 
the permit for station KFYO, as the station is commer¬ 
cialized with impossible entertainment. 

Very truly vours, 

FRANZ A. FJXBERG. 
FRANZ A. FliXBERG. 


Sworn to and subscribed before me-j—, a Notary 

Public in the County of Taylor, State of Texas, this the 
19 dav of Dec., 1929. 

[Seal Notary Public, County of Taylor, Tyxas.] 

B. L. ELLIS, A 7 . P. 

105 All of Exhibit 2, comprising these 7 groups of af¬ 
fidavits, had been part of and attached to the motion 
for reconsideration filed by Anslev December 30, 1929, and 
was withdrawn by permission of the Commission and of¬ 
fered in evidence at this time. 

Additional affidavits to the number of 42, alsj) individual¬ 
ly prepared and upon the letter heads of the jaffiants, and 
generally of the same character as above described, were 
also offered as Anslev’s Exhibit 3. 

Included in these were: 
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An affidavit from Henry James, President of the F. & M. 
National Bank of Abilene, that if the permit be granted 
Ansley would have no trouble in financing his proposition; 
similar affidavits from 3 wholesale merchants and the man¬ 
ager of the Hilton Hotel. 

An affidavit from the superintendent of schools reciting 
4 ‘Abilene is a citv of main* schools and colleges, having 
over 10,000 students enrolled and we sliould have the very 
best educational entertainment for these young people/' 

Affidavits from the head of the school of piano of Sim¬ 
mons Fniversitv and from the manager of the Cowbov 

• • 

Band that they would give Ansley propgram material. 

Affidavits from 5 additional Chambers of Commerce, 
from the countv -judge and the assessor at Abilene and 3 
more banks. 

At this hearing, KFYO's Exhibit 1 was the following af¬ 
fidavit : 


106 


Docket 6S7. 


Exhibit —1 KFYO. 


Hart, Dice & Ci 
Introduced at 
sion. 


irlson. Official Reporters. 
Hearing Before Federal 


Jan. 

Radio 


21. 1930. 
Com mi s- 


The State of Texas, 

County of Taylor: 

Before me, the undersigned authority, on this day per¬ 
sonally appeared T. E. Kirksey, a credible citizen of Abi¬ 
lene, Texas, who. being by me duly sworn, upon his oath 
deposes and says: 

My name is T. E. Kirksey. Tam the owner and proprie¬ 
tor of the Radio Station KFYO operated from the Grace 
Hotel in Abilene. Texas. That for a short while after I 
moved said Station from Breckenridge to Abilene, Texas, 
my licensed operator Mr. G. S. Rowe gave satisfaction and 
worked efficiently, but he soon thereafter became careless, 
indifferent, dissipated, neglectful and irresponsible. He 
permitted my Station to become in bad shape. I got in bad 
health and was unable to find a competent, reliable opera¬ 
tor to take his place. He put on poor programs, let my 
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apparatus and equipment run down, let everything get in 

bad repair, and caused many criticisms to be lcjdged against 

my station. I was in such wretched health tluit I could not 

remedy the situation for a long time. 

T finallv regained mv health sufficientlv to Itake matters 
•- *■ • * 

in charge, and to see that the Station was run pn a business 
basis, and as soon as I could find one, I succeeded in em¬ 
ploying a competent, efficient and proper operator, who has 
put my entire plant in good shape. 

But because I let him out and could not use hjim, Mr. G. S. 
Rowe has tried in every way possible to ruin me and my 
plant. He has influenced complaints to be rpade against 
me both at Xew Orleans and at Washington. |He filed suit 
against me, and caused a garnishment to be fun upon my 
bank account. But with it all I still have tlie confidence 


and backing of the great majoritv of the substantial citi- 
zens and business men of Abilene and the territorv around 
it, as is shown by the affidavits I am sending fo the Radio 
Commission in Washington. 

My station KFYO has at all times operatejl on the 100 
watts night. 250 day authorized, and on the assigned fre¬ 
quency of 1420 kilocycles, and my transmission jhas not been 
broad and interfering. We have contiuuouslviused crvstal 

control, and I have had mv crvstal checked recentlv. 

* • • 

My new licensed operator. Mr. 1>. R. Miller, is today mail¬ 
ing a full report on my station to Hon. Theodore G. Deiler, 
T T . S. Supervisor of Radio, at Xew Orleans. La., explaining 
in detail the condition of my plant. 

T am familiar with the provisions of the Act! of 1927 and 
amendments thereto, and agree that T shall in all things 
comply to the requirements of same, and to the authoriza¬ 
tion thereunder granted to me bv the U. S. Radio Commis- 
sion. 


As I have heretofore made due applicatioij therefor, I 
now prav that additional power be granted to mv station 
KFYO. ‘ ! 

I have now regained my health, and I am demoting all of 
my time and attention to the business of my station, and it 
is my earnest endeavor to build up one of the ipost efficient 
and satisfactory services to the public that is Dpssible with¬ 
in the limitations placed upon KFYO bv the Commission. 

’t. e. eirksey. 

i 
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Sworn to and subscribed by the said T. E. Kirksey before 
me, the undersigned authority, on this the 14th day of 
January A. I). 1930, at mv office in Abilene. Texas. Given 
under mv hand and seal of office. 

[Seal of Notary Public, County of Taylor, Texas.] 

RUBY SAYLORS, 

Notary Public in and for Taylor County , Texas. 
(My commission expires June 30, 1931.) 

107 KFYO's Exhibit 2 was a group of 115 identical 
mimeographed affidavits from Taylor County (in 
which Abilene is situated) of which the following is a speci¬ 
men: 
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Docket 687. 
Exhibit 2 KFYO. 


Hart, Dice & Carlson, Official Reporters. Jan. 21,1930. In¬ 
troduced at Hearing Before Federal Radio Commission. 


The State of Texas, 

County of Taylor: 

The affiant, R. E. Brookshire, being by the undersigned 

Notary Public duly sworn, upon his oath deposes and says: 

My name is R. E. Brookshire; I am 49 years old; I have 

resided in Abilene, Taylor County, Texas, for the past 30 

years; I am engaged in the following business: Gas-Oil, 

Gulf Ref. 4th Chestnut St., 1 am acquainted with Mr. T. E. 

Kirksey, owner and proprietor of KFYO Radio Station 

in Abilene, Texas. Considering his long spoil of sickness, 

his misfortunes and handicaps and the very limited power 

allotted to his Station, I believe that he has accomplished 

as much, and gives 1 the public as good service as anyone 

else could have done similarly situated. Mr. Kirksev has 

• • 

spent everything he possessed in the business, and he is 
now giving it his personal and entire time and attention, 
and deserves great credit for what he is doing with onlv 
100 watts power to entertain the public. He has behind 
him and his Station numerous of the leading and best busi¬ 
ness men of Abilene, Texas. 
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In view of the fact that for several months KFYO has 
been applying for additional power and facilities, I believe 
that should it be possible for the Commission to increase 
the power here, that the increase should be given to KFYO 
as the old Station already established, rather jthan to a new 
station, as there is hardly more than enough business to 
keep one station going, and two might starve leach other to 
death. I respectfully request the Commission!to strengthen 
KFFO with all additional power it is possible to allocate 
to Abilene, Texas. 

R. E. BROOKSHIRE. 

i 

Sworn to and subscribed by the above affiant before me, 
the undersigned authority, on this the 13 dai* of January 
A. D. 1930, in mv office in Abilene, Tavlor Countv, Texas. 

TSeal of Notary Public, County of Taylor] Texas.] 

MARIAN HALE, 

Notary Public in and for Taylor Cou\ity y Texas. 

i 

! 

109 Ansley’s Exhibit 4 is a group of 11 individual af¬ 
fidavits, including the following from employees or 
former employees of KFYO: G. S. Rowe, J. G. [Turner, Wil¬ 
liam Carter, Jr., Xelva Boren, A. J. Smith, Jr.,jto the effect 
that G. S. Rowe referred to in the Kirksey affidavit (KFYO 
Exhibit 1) had never been permitted to exercise any con¬ 
trol over the programs of KFYO or the policy of that sta¬ 
tion but that Kirksey had exercised exclusive icontrol; the 
affidavit of Smith explains the transaction referred to in the 
Sayle affidavit (hearing of January 7, 1930, j KFYO Ex¬ 
hibit 1). ! 

Five of the affidavits are to the effect that Rowe's charac¬ 
ter and general reputation are good. There are also affi¬ 
davits denving the accusations of Blanton and Ivirksev that 
Rowe was addicted to the use of intoxicating liquor and to 
the effect that he never drank while on duty at j the station. 


i 

i 
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Anslev's Exhibit 5 was the following document: 


110 


Exhibit b. 


Hart, Dice & Carlson, (official Reporters. Jan. *21,1930. 
Before the Federal Radio Commission, Washington, D. C. 


File No. J-B-B-902. Docket 687. 


Introduced at Hearing Before Federal Radio Commission. 

In re Application of W*. (). Axsi.ey, Jr., for Radio Station 
Construction Permit at Abilene, Texas. 


Shoiving in Rebuttal with Retercnce to Station I\F) (), Abe 

lcue, Texas. 


Now comes W\ O. Ansley, Jr., the applicant above named 
and respectfully shows the Commission that on the 7th day 
of January, 1930. Radio Station KFYO was permitted by 
the Commission, in connection with the above application 
to make a showing in opposition to the granting thereof. 

The applicant respectfully shows the Commission in re¬ 
buttal to said showing that the continued operation of Sta¬ 
tion KFYO is not in the public interest, convenience and 
necessity, and that the license thereof should be revoked or 
the forthcoming application for renewal thereof should be 
designated for hearing and thereafter denied for the fol¬ 
lowing reasons: 


I. Station KFYO has consistent! g violated the Radio Act 
of 1927 and the Regulations of the Com mission pursuant 

thereto. 

(a) Said station, although licensed to employ a power of 
100 watts after sunset, has consistently and repeatedly oper¬ 
ated in excess of said power and has exceeded also its day¬ 
time power, as shown by the affidavits of Rowe, No. 1 at¬ 
tached hereto, Smith, No. 2, and Turner, No. 3. 

(b) Said station has operated without the presence of a 
licensed operator and, in fact, the licensee of said station, 
not a licensed operator himself, supervises the operation of 
the apparatus thereof and makes adjustments thereon. 
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See affidavits of Rove. Xo. 1, Smith, Xo. 4, jTurner, Xo. 
3, and Courtnev, Xo. 35. 

(c) Said station has deviated from its assigned frequency 
and continues to deviate therefrom in excess <j)f the devia¬ 
tion allowed bv regulation of the Commission!. 

See joint affidavit of Mancill, Cogdell, Cartel* and Huss- 
kinson, Xo. 5, and of Dooley, Xo. 6. 

Ill (d) Said station has violated the rules| of the Com¬ 
mission with reference to the announcement of pho¬ 
nograph records, and this violation appears from the sworn 
application last submitted by the station licensee. 

(e) In order to conceal the unlawful operation of the sta¬ 
tion the licensee thereof has been concealing tlib same from 
the Radio Inspector of the Department of Commerce who 
visited Abilene in the performance of his duties, and on 
being advised of the presence of the Inspectoi* in the city 
the licensee made a rearrangement of his apparatus. 

See affidavit of Smith, Xo. 2. I 

(/) In order to further conceal the above unlawful opera¬ 
tion the licensee threatened physical violence t!o any of his 
employees who might reveal to the Inspeetoij any of the 
details with reference thereto. 


See affidavit of Turner, Xo. 7. 

(//) in order to operate the said station j lawfully it 
was necessary for the operators thereof, in the preservation 
of their licenses as operators, to conceal the lawful opera¬ 
tion of the station from the licensee, because sjaid licensee, 
when advised that the station was being operated within 
the limits of its assigned power, would compel the raising 
of said power. 

See affidavit of Rowe, Xo. 1. 


IT. The licensee of said station does not have the finan¬ 
cial ability to operate the same . j 

(a) The licensee has consistently refused to purchase 
necessary apparatus for the proper operation or the station. 

See affidavits of Rowe, Xo. 1, and Smith, Xol 4. 

(b) The licensee has failed and refused to pajv his opera¬ 
tors and employees. 

See affidavits of Rowe, Xo. 1, Moore, Xo. 8, $mith, No. 9, 
and Boren, No. 10. 
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(c) The licensee of'said station contracted for the broad¬ 
casting 1 of material and accepted payment therefor and 
thereafter failed and refused to make the required broad¬ 
casts or refund the payment. 

See affidavit of Smith. Xo. 9. 

112 III. The licensee thereof uses the said static))} as a 
vehicle for personal abuse. 

(a) He has made repeated vicious and personal attacks 
on this applicant. 

See affidavits of Lee. Xo. 11: Hargrove, Xo. 12: Rowe, 
Xo. 13; Cox, Xo. 14. W. C. Smith, Xo. 15: "Whitlock, Xo. 16, 
and Du Priest, Xo. 17. 

(h) The licensee has made repeated attacks upon the 
Abilene Daily Reporter, the city's daily newspaper. 

See affidavits of W. C. Smith, Xo. 15; Whitlock, Xo. 16; 
Du Priest, Xo. 17. and Turner, Xo. 18. 

(c) The licensee has used his said station for attacks on 
the West Texas Fair Association. 

See affidavits of Turner. Xo. 18, and Smith, Xo. 19. 

{(I) He lias used his said station for attacking the Cham¬ 
ber of Commerce. 

See affidavits of Turner, Xo. 18, and Smith, Xo. 19. 

(e) The licensee has made repeated vicious and unwar¬ 
ranted attacks upon amateur stations and operators as a 
class. 

See affidavits of Lee, X’o. 11. Hargrove, Xo. 12, and Rowe, 
Xo. 13. 


IV. The licensee has wade improper use of his license. 

(a) He has attempted to sell the said station and impose 
an improper, illegal, and unwarranted price for the fran¬ 
chise and wave length itself. 

See affidavits of Rowe. Xo. 13, and Cox, Xo. 14. 

(h) The licensee has attempted to use his said license as 
a means of extortion and blackmail, threatening to reveal 
alleged acts and imperfections of persons who do not ad¬ 
vertise over his station, or otherwise comply with his de¬ 
mands. 

See affidavits of Rowe, Xo. 13; Cox, Xo. 14; Turner, Xo. 
18, and Smith, Xo. 19. 
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113 V. In all his dealings with the Federal Radio Com¬ 
mission the licensee has been guilty of bad faith. 

I 

(a) The licensee has made repeated claims of broadcast¬ 
ing monopoly in the territory he purports to serve, and of 
influence with the Federal Radio Commission. 

See affidavits of Rowe, Xo. *20, Turner, Xo. 21, and Smith, 
Xo. 22. | 

(h) In the obtaining of affidavits for use before! the Com¬ 
mission the licensee has been guilty of fraud and misrepre¬ 
sentation, and has misrepresented both the purpose and 
content of affidavits tendered for signing in ordeii to obtain 
signatures thereto. 

See affidavits of Chasteen, Xo. 23, Davenporlt, Xo. 24, 
Boydsteen, Xo. 25, Ray, Xo. 26, McGowen, Xo. 2t, Malone, 
Xo. 28, Sayle, Xo. 29, C. M. Steen, Xo. 30, Carson, Xo. 36, 
Harlan, Xo. 37, Bailey, Xo. 3S, Daniel, Xo. 39, Efarris, No. 
40, and William, Xo. 41. j 

(c) The licensee has been guilty of misrepresentation in 
his applications tiled with the Commission, for exiample, the 
application form for renewal of license requires that the 
applicant attach thereto a printed copy of planned pro¬ 
grams for the station: and the licensee, instead of giving 
publicity to programs planned for his station, was in the 
custom of buying advertising space in a newspaper situ¬ 
ated at a point remote from the location of the Ration and 
beyond its service area, and causing the said programs to 
be printed therein long after they had been actually ren¬ 
dered, and had clipped the said programs and attached them 
to the said application for renewal; causing such advertis¬ 
ing to be inserted only at the periods specified by the Com¬ 
mission as those when applications for renewal! are neces¬ 
sary. 

See affidavit of Hinrichs, Xo. 31. 


VT. The licensee has been guilt g of criminal j use of said 
radio station in conducting a lottery contrary tg the law of 
Texas, as is shown by his subsequent plea of j guilty to a 
charge to this effect. ! 

See affidavit of Turner, Xo. 32, exhibit ticket,!Xo. 33, and 
certified copy of record and plea of guilty, Xo.i 34. 
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114 VII. The service rendered by the station has been 
uniformly bad. 


As evidence of this see affidavit of Smith, Xo. 4, showing 
disregard of listeners': Smith, Xo. 9, showing direct adver¬ 
tising, and Boren, Xo. 10. showing the programs to be bad. 

There are also attached hereto 150 general affidavits in¬ 
dicating this, all in one group, marked Xo. 4*2. 

The attention of the Commission is also directed to the 
following numbered affidavits attached to applicant's mo¬ 
tion for reconsideration, showing* the type of programs ren¬ 


dered bv Station KFYO: 


24 

, — 

on * 
— • 7 ♦ » 

10, 3 

1. 36 

, 39, 

40, 

50, 58, 59. 

, 60, 

66, 7 

3, 84 

, 87, 

SS, 89, 91, 92. 

, 94. 

99,' 104. 

105, 

108, 

110, 

111, 

115, 

117, 

118, 

120, 

121, 

122, 

123, 

124. 

125, 

126 

, 127, 

128, 

131, 

132, 

133, 

137, 

143, 

149, 

lo«), 

157, 

158, 

162, 

163 

, 168, 

173, 

176, 

178, 

189, 

191, 

194, 

196, 

203. 

205, 

208, 

210, 

211 

01 o 

y — 1 — y 

OO 
-o, 

228, 

231, 

232, 

235, 

236, 

246, 

252, 

255, 

266, 

267, 

271 

o <)•■> 

295, 

29S, 

304, 

321, 

323, 

325, 

327. 

and 

32S. 











See also special affidavit of Rowe, 41a. 

W. 0. AXSLEY, Jr. 


115 There were 43 affidavits attached to this showing. 

The affidavits are not printed but it is stipulated that 
they allege facts which, if true, sustain the allegations of 
the showing, except that: 

The language in paragraph heading I, 44 Station KFYO 

has consistent!v violated the Radio Act of 1927 and the 

Regulations of the Commission pursuant thereto” being a 

conclusion which mav or mav not follow from the state- 

* • 

ments contained in subparagraphs 1(a) to I( v a), it is not 
stipulated. 

The language in paragraph heading II, 44 the licensee of 
said station does not have the financial ability to operate 
same”, being a conclusion which may or may not follow 
from the statements contained in subparagraphs 11(a) to 
11(c), it is not stipulated. 

The language in paragraph heading IV, “the licensee has 
made improper use of his license”, being a conclusion which 
mav or mav not follow from the statements contained in 

& ft 

subparagraphs IV(a) and IV(Z>), it is not stipulated. 
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In paragraph heading V, the word “all*’ mky be con¬ 
sidered stricken. 

In paragraph heading VII. the word “unifoiimlv” may 
be considered stricken. 

116 The Commission lias filed with the record, the fol¬ 
lowing list: 


i 

i 

i 

i 


i 

i 
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I 
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| 
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| 
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i 

I 
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2019. 

Federal Radio Commission, Washington, D. C. 
January 21, 1930. 

List of Licensed Broadcasting Motions by Frequencies. 
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164 The Commission has also filed with the ifecord the 

following tabulation: i 

i 

I 

165 Percentages of Total Radio Facilities Assignable to 

Each State under 1928 “ Equitable Allocation ” 
Clause. ! 

Based upon Estimates of 1928 Population Prepared by 
U. S. Census Bureau: Total Population of the United 
States, 121,649,342. 


166 First Zone (William D. 

L. Starbuck, 

Commissioner). 

i 



Per cent 

Per cent 



(20% total 

| (100% total 


Population. 

for zone). 

! for zone). 

Maine . 

795.000 

.581 

2.90 

New Hampshire . 

456.000 

ooo 
. ooo 

1.60 

Vermont (1920 Census). 

352.428 

.258 

1.30 

Massachusetts . 

4.290.000 

3.135 

15.60 

Connecticut . 

1.667.000 

1.218 

6.10 

Rhode Island . 

716.000 

.523 

2.60 

New York . 

11,550.000 

8.441 

42.20 

New Jersey . 

3.821.000 

2.793 

13.90 

Delaware . 

244.000 

.178 

.90 

Maryland . 

1.616.000 

1. ISO 

5.90 

District of Columbia. 

522.000 

.403 

2.00 

Porto Rico (1920 Census). 

1,299.809 

.949 

4.70 

Virgin Islands . 

26.051 

.019 

.90 


27.355.2SS 

20.011% 

100.60% 

107 Second Zone (Ira E. 

Robinson, Commissioner).! 

i 




Per cent i 

Per cent 



(20% total! 

(100% total 


Population. 

for zone).! 

for zone). 

Pennsylvania . 

9.854.000 

7.010 

35.050 

Virginia . 

2.575.000 

1.831 

9.155 

West Virginia . 

1.724.000 

1.225 

6.125 

Ohio . 

6.S26.000 

4.S56 

24.280 

Michigan . 

4.591.000 

3.264 ! 

16.320 

Kentucky . 

2.553.000 

1.816 

9.0S0 


2S,123,000 

20.002% 

100.010% 
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168 Third Zone (E. O. Sykes, Commissioner). 




Per cent 

Per cent 



(20% total 

(100% total 


Population. 

for zone). 

for zone). 

North Carolina . 

2.938.000 

2.092 

10.460 

South Carolina . 

1.864.000 

1.326 

6.62S 

Georgia . 

5 . 20 :;.. on 

2.2*9 

17 .4.49 

Florida . 

1.411.000 

1.024 

5.120 

Alabama . 

2.573.000 

1.836 

9.170 

Tennessee . 

2.502.000 

1.782 

S.910 

Mississippi (Census of 1920).... 

1.790.000 

1.276 

6.378 

Arkansas . 

1.944.000 

1.384 

6.920 

Louisiana . 

1.950.000 

1.388 

6.942 

Texas . 

5.487.0* »0 

3.908 

19.540 

Oklahoma . 

2.426.000 

1.728 

8.638 


28,088.000 

20.033% 

100.155% 

169 Fourth Zone (C. McK 

. Saltzman. 

Commissioner). 




Per cent 

Per cent 

| 


(20% total 

(100% total 


Population. 

for zone). 

for zone). 

Indiana . 

3.176.000 

2.373 

11.860 

Illinois . 

7.396,000 

5.522 

27.610 

Wisconsin . 

2.953.000 

2.26.* 

11.040 

North I >akota < 192.71 Census i .... 

041.192 

.479 

2.595 

Minnesota . 

2,722.000 

2.034 

10.170 

South Dakota . 

704.000 

.526 

2.630 

Iowa . 

2.428.000 

1.814 

9.070 

Nebraska . 

1.408.000 

1.052 

5.259 

Kansas . 

1.835.0*10 

1.372 

6.S59 

Missouri . 

3,523.000 

2.633 

13.165 


26.7S6.192 

20.012% 

100.05S7c 

170 . Fifth Zone (H. A. 

Lafount. Commissioner). 




Per cent 

Per cent 

i 

1 


(20% total 

(100% total 


Population. 

for zone). 

for zone). 

Montana (1920 Census *. 

548,889 

.974 

4.87 

Idaho . 

546.000 

.969 

4.84 

Wyoming . 

247,000 

.43S 

2.19 

Colorado . 

1.090,000 

1.934 

9.67 

New Mexico . 

396.000 

.702 

3.51 

Arizona . 

474.000 

.841 

4.20 

Utah . 

531.000 

.942 

4.70 

Nevada (1920 Census). 

77.407 

.137 

.6S 

Washington . 

1.587,000 

2.816 

14. OS 

Oregon . 

902.000 

1.600 

8.00 

California . 

4.556,000 

S.OSS 

40.44 

Ter. of Hawaii (1920). 

255,912 

.454 

2.27 

Alaska (1920). 

55.036 

.098 

.48 


11,266,244 

19.993% 

99.937o 
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W. 0. ANSLEY, JR., VS. FEDERAL RADIO COMMN. 


1*6 The Commission's minute entry denying the An- 
sley application is as follows: 

177 Minutes of the Federal Radio Commission. 

Januarv 31. 1930—10:30 A. M. 

Present: Commissioners Robinson, Chairman; Sykes, La- 
fount, Starbuck and Saltzman. 

Hearing Docket. 

******* 

In each of the following cases heretofore heard by the 
Commission and taken under advisement: 

Docket Nature 

No. File No. Applicant. Call letters. of application. 

t>S7 5-P-B-902 Wm. C. Ansley. Jr. New. Construction Permit. 

Abilene, Texas... 5o<> kc. 1 KW. 

******* 

the Commission found that public interest, convenience or 
necessity would not be served by the granting of said appli¬ 
cations. The Commission, therefore, directed that orders 
be entered reciting said findings and denying said applica¬ 
tions. 

178 Its order to that effect is as follows: 

179 #364. 

Federal Radio Commission, Washington, D. C. 

File No. 5-P-R-902. Docket No. 687. 

In re Application of Wm. C. Ansley, Jr., (Station New), for 

Construction Permit. 

Order. 

The Commission having considered the evidence and the 
arguments presented to it in the above-entitled case, here¬ 
tofore heard and taken under advisement, and having found 
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that public interest, convenience or necessity wouljl not be 
served by granting said application, 

It is ordered that said application be, and the j same is 
hereby, denied; this order to be effective on Janharv 31, 
1931). 

FEDERAL RADIO COMMISSION, 
By IRA E. ROBINSON, 

Chairman. 

E. W. P. 

Dated January 31, 1930. 

Attest: 

CARL H. BUTMAN, 

Secretary. 


180 


W. 0. ANSLEY, Jr., I 

Bv BETHUEL M. WEBSTER, JR., 
PAUL M. SEGAL, | 

His Attorneys. 

FEDERAL RADIO COMMISSION, 

THAI) II. BROWN, 

7 | 

General Counsel. 


April 16, 1930. 


Court of Appeals, District of Columbia. 
1930. Henry W. Hodges, Clerk. 


Filed | Apr. 17, 

i 

i 


Endorsed on cover: Federal Radio Commission. No. 

i 

5149. W. 0. Ansley, Jr., appellant, vs. Federal Rajdio Com¬ 
mission. Court of Appeals, District of Columbia. Filed 
Feb. 19, 1930. Henry W. Hodges, Clerk. 
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IN THE 


i 

| 

Court of Appeals, District of Columbia I 

W. 0. Axsley, Jr., 

Appellant , 

against 

Federal Radio Commission, 

Appellee. 


Appeal from the Federal Radio Commission. 

i 

I 

BRIEF IN BEHALF OF APPELLANT. 

| 

— 

I. Statement of the Proceedings. 

This appeal is from the refusal, January 3lj 
1930, of an application for a construction permit: 
for a broadcasting station at Abilene, Texas, tej 
serve the Abilene trade territory of West Texas, the 
frequency requested being 550 kilocycles, the power 
1,000 watts. | 

Appellant first made application to the commisf 
sion August 15, 1929. That application was desig[ 
nated for hearing. December 15, 1929, a new an<$ 
substituted application, specifying new terms, was 



l 

i 

i 





filed, followed by a motion for reconsideration upon 
the new basis. The motion was never passed on. 
Hearing was held January 7 and 21, 1930. Objec¬ 
tions by appellant to certain evidence as improper 
were subjects of reserved rulings which were not 
thereafter made. Appellant's request for inspection 
of commission documents relating to his applica¬ 
tion were refused. Certain “quota figures" pur¬ 
porting to relate to the Amendatory Act approved 
March 28, 1928 (the Davis Amendment) were re¬ 
ceived in evidence over appellant's objection. The 
application was finally refused January 31, 1930, 
the grounds for such refusal not being made known 

c c 

until after this appeal was taken. 

In appellant’s notice of appeal and of the reasons 
therefor are set forth sixteen specifications of error 
upon which he relies and which need not be re¬ 
peated here. (R. 8-10.) 


II. Public interest, convenience and 
necessity require the granting of this 
application. 

A regional broadcasting service, such as that for 
the Abilene territory of West Texas, here involved, 
is a service which is culturallv, economicallv in- 

v / «/ 

digenous. Appellant proposed to the commission 
to render such a service, so that the residents of 
the territory might have brought to them by radio 
the news events, the educational matters, athletic 
events, political campaigns, weather and market 
reports, artistic talent, etc., in which they are in¬ 
terested. At the same time appellant proposed to 


3 


i 

afford to the merchants, manufacturers, and dis¬ 
tributors of West Texas, an opportunity to reach 
their customers by high grade sponsored programjs 
in the same manner as do those of other localities. 

Appellant's showing and this brief involve no ne\\' 
interpretation of public interest, convenience or 
necessity. We rely upon principles laid down by 
the Court and announced in decisions of the com¬ 
mission. Appellant merely states that, if it be trqe 
that there is not now any sufficient regular broad¬ 
casting service in West Texas, if there is a public 
and economic demand for such service, if he is in ja 
position, financially, technically and otherwise to 

render that service, if that service will not undul|v 

r 

interfere with the service rendered by other sta¬ 
tions, if there is a frequency assignment legally add 
technically available to him, then he is in law en¬ 
titled to his construction permit. 

The appellant, W. O. Ansley, Jr., is a substantial 
and representative citizen of Abilene, Texas, where 
he is engaged in the business of cotton factor. He 
has resided in Abilene for six years, having removed 
to that city from Houston, Texas, where he had 
theretofore resided. He has had many years df 
active experience in radio transmission and is a 
licensed operator. It is uncontroverted in tljie 
record that his technical and financial ability j:o 
construct, manage, and operate the proposed sta- 

I 

tion are of the highest order. Similarly, it is con¬ 
ceded that the proposed service of the station frodi 
a program standpoint complies with all require¬ 
ments of the commission under the standard of 
public interest, convenience and necessity. 

. 

i 

I 

i 

i 

i 

i 

i 
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The statement of facts and grounds for decision 
tiled bv the commission concedes: 

“The testimony offered on behalf of the 
applicant showed him to be a resident of Abi¬ 
lene, Texas, a cotton buyer and a reputable 
business man who has had experience as an 
amateur radio operator and who is now a 
licensed radio broadcasting station operator. 
That Mr. Ansley personally, and with the as¬ 
sistance of other residents of Abilene, has, and 
will have available, sufficient funds and credit 
to construct the proposed station and to oper¬ 
ate it for approximately one year without the 
receipt of any revenue derived from the opera¬ 
tion of such station. That Abilene is a city of 
approximately 32,000 people, located in west¬ 
ern Texas in a section principally devoted to 
stock raising and agriculture and, as such, is 
the largest city and the principal trade and 
commercial center for a relativelv large and 
scattered population approximating 250,000 
people. 

“It is also shown that certain schools and 
one universitv are now located in the Citv of 

t. • 

Abilene and that from these and other sources 
there is available sufficient talent, if properly 
utilized, to make possible broadcasting pro¬ 
grams of a diversified character similar to 
those broadcast from the class and kind pro¬ 
posed. That the applicant has interviewed a 
number of merchants and business men who 
are interested in advertising bv radio broad- 
casting and has been assured of their coopera¬ 
tion, as well as the cooperation of a consider¬ 
able amount of the available broadcasting 
talent." iR. 13-14.) 

The uncontradicted testimonv before the com- 

9 , 

mission shows that appellant has had eighteen 


o 


years of experiece with radio transmission (R. 46), ; 
holds a broadcast station operator's license, was a I 
pioneer in voice transmission by radio. (R. 47.) 
lie proposes to install either a Western Electric or j 
R. C. A. transmitter. (R. 4S.) There is ample radio I 
broadcast ing talent available for 1) is station. (R. j 
47-50, 63, 70.) He has the fullest support of hun- ! 

i 

dreds of civic and commercial organizations in his ! 
territory. (R. 61-70.) | 

But all these matters are conceded by the com- j 
mission. 

The difference arises when the statement of facts | 
and grounds for decision tiled by the commission I 
contends that the Abilene territory is already ade- j 
quately served; that there is no economic support j 
for appellant's station; that appellant's station I 
would cause interference: and that Texas is pre-j 
eluded from further service by the Davis Amend-; 
ment. j 

If the commission be in error in these conten-j 
tions, then admittedly the granting of this applica-i 
tion is required by law. 

With this definition of the issues, those conten¬ 
tions mav now be examined. 
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III. The Commission's denial of this 
application should be reversed upon the 
merits. 


A. The “findings” by which the commission 
seeks to justify its action are erroneous. 


After the announcement of the commission's re¬ 
fusal of tliis application and after appellant had 
filed his notice of appeal and of the reasons there¬ 
for. there was prepared and filed by the commis¬ 
sion a document labelled “Commission's Statement 
of Facts and Grounds for its Decision**. ( R. 12-17.) 
As is shown below, at pages :$9 to 47), the circum¬ 
stances surrounding the preparation and filing of 
this document deprive it of those presumptions of 
correctness which customarily attach to the find- 
ings of fact made bv administrative tribunals, as 

referred to bv the Court in Technical Radio Labora- 
«/ 

tori/ v. Federal Radio Commission. -App. I). C. 

-,-, :i() F. (2d) 111. 114. 

The essence of the commission’s Statement is 


contained in six numbered “findings" given as 
the grounds for its decision. (R. KMT.) These 
“findings", which fall into three classifications 
(and are here dealt with in three groups), are 
so “manifestly against the evidence" under the 
standard laid down in the Technical Radio Labora¬ 
tory case, supra, that they call for the reversal of 
the commission's decision. That decision is void. 
White v. Federal Radio Commission . 29 F. (2d) 


I 


113, 115; Interstate Commerce Commission v. 
Louisville <0 Nashville R. Co.. 227 I\ S. 88, 01, and 
cases there collected at pages 01-92. Findings mani¬ 
festly against the evidence or without substantial 
evidence are reversed as a matter of law even in 
cases where the review is purely judicial in char¬ 
acter and in cases where the statute specifically 
provides that a presumption of correctness 
shall attach to the findings or that such findings 
are conclusive. Federal Trade Commission v. 
Curtis Publishing Company , 260 U. S. 568, 580, and 
cases cited. See also Ohio Utilities Company v. 
Public Service Commission ,267 V. S. 359; Borough ! 
of Franklin v. Public Service Commission , 73 Pa. j 
Super. Ct. 294: Hamilton v. Caribou Water , Light j 
ct* Power Co., 121 Me. 422: Cincinnati Traction Co. j 
v. Public Utilities Com mission, 112 Ohio St. 699;! 
Public Utilities Commission v. T. St. JO. ct- IF. R. j 
Co., 2S6 Ill. 582; Oklahoma Natural Gas Co. v. Cor¬ 
poration Commission , 90 Okla. 84. 

Surelv the court's scrutiny of administrative! 

I 

findings is more exact is cases where the review is) 
administrative, where the court is part of the ad-; 
ministrative machinery for the attainment of the! 
purpose set forth in the statute. In such cases! 
decisions based on findings which are merely erron¬ 
eous should be reversed. This appeal having been' 
perfected before the Act approved July 1, 1930j 
such is the instant situation. Federal Radio Com\ 
mission v. General Electric Company, 281 U. Si 
464. 


I 
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1. Xo amine interference to other stations trill 
result front the prantinp of this application. 
(“Finding 5*\ K. 17.) 


The fifth “finding" of the commission is that “the 
construction and operation of the proposed station 
with the facilities applied for would seriously in¬ 
terfere with and limit the service area of stations 
already constructed and operating on the same 
frequency". 

This is manifest!v against the evidence. 

t 

Broadcasting interference is of two kinds, cross- 
talk or blanketing between stations on different fre¬ 
quency assignments and heterodyne interference be¬ 
tween stations on the same frequency assignment. 

The only testimony in the record with respect to 
possible interference is that of A. D. King, a com¬ 
mission engineer. (R. 57-59.) With respect to 
interchannel interference, he testified: 


“There do not seem to be any stations operat¬ 
ing on adjacent channels with which inter¬ 
ference would be caused in their expected serv¬ 
ice area.” (R. 5S.) 


Interchannel interference, then, is eliminated 
and the whole claim of possible interference is 
directed to heterodyne interference. As for this 
type, the only testimony from the same witness 
was: 


“There appears to be one station on 550 kilo¬ 
cycles with which interference would be ex¬ 
pected. That is station KSD at St. Louis, 
approximately 090 miles from Abilene * * *. 
The St. Louis station operates on 500 watts.” 
(R. 58.) 
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It must be noted that this is merely testimony! 

C «.• j 

that “interference would be expected/' There is no! 
testimony ns to the amount, degree, season, or! 
steadiness of interference. It is based upon the 
presumption that the station proposed by appellant] 
would be operated at the full 1,000 watts output of 
which it would be capable under the terms of the 
construction permit for which application was 
made. (R. 57.) 

Apparently the operators of KSI) did not re| 
gard the possibility of interference as serious| 
They were notified of the pendency of this applicaj- 
tion long prior to the hearing. (R. 28.) Under the 
regulations of the commission they were permitted 
either to appear at the hearing or to submit an 
affidavit of opposition by mail ( Third Annal Re¬ 
port of Commission, p. 54). Nevertheless, K8L) did 
not appear at the hearing (R. 38), did not file an jf 
affidavit. (R. 13, 56.) The reason for which KSlj) 

i 

did not appear is not far to seek. KSI) already has 
a 1,000 watt station (WKRC, Cincinnati ) only 310 
miles away operating on its frequency. (R. 50, 80.) 
It has a 500 watt station (KFDY. Brookings, S. D.j) 

i 

only 550 miles away. Another station 690 miles 
away (a separation more than twice that alreadjv 
in effect with a 1,000 watt station) could not be ob¬ 
jectionable. Mr. Ring, as commission engineer*, 
presumably familiar with interference condition^, 
testified he did not know of any complaints of in¬ 
terference between KFDY and KSD on the 550 
mile separation. (R. 59.) His prediction of pos¬ 
sible interference between the applicant and KS|) 

i 

at the greater separation of 690 miles was therefore 
purely conjectural. 
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That interference on the 550 kilocycle channel 
will not he increased by the operation of appellant's 
station is plain from the record which shows the 


following: 

Existing separation KSD (500 w.) 

to WKRC (1,000 w.).310 miles 

Existing separation WKRC 

(1,000 w.) to IVOR (1.000 w.)... .400 miles 
Existing separation KSD (500 w.) 

to KFDY (500 w.).550 miles 

Proposed separation, Abilene 

(1.000 w.) to KSD i 500 w.).090 miles 


I KSD is closest 550 kc. station to Abilene.) 
I E. 59.) 


In its Statement the commission makes the argu¬ 
ment that there is interference already existing in 
the case of the 310 mile separation but alleges no 
interference in the case of the 400 mile or 550 mile 
separation. (R. 14.) 

It must be remembered that WKRC and WGR 


listed above are stations licensed to use 1,000 watts. 


( R. SO.) i As will be seen at R. SO, WKRC has onlv 


recently been authorized to increase its power to 
1,000 watts, “experimentally.’’ In the face of what 
the commission is doing for the over-served East on 
the 550 kc. channel, putting two 1,000 watt stations 
400 miles apart, putting a 1,000 watt station but 
310 miles from a 500 watt station,—when it is re¬ 
membered that this has been done, not from orig¬ 
inal necessity but bv recent action,—we submit that 
the commission's answer to under-served West 
Texas, that 690 miles is too small a separation, is of 
the most arbitrary and unreasonable character. 

The legal safeguards against arbitrary admin- 
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I 


istrative action certainly require that the stand-; 

ard of public interest, convenience and necessity 

applied and interpreted with a reasonable degree of 

uniformity. 

%/ 

In Yick Wo v. Hopkins, 118 U. S. 356, 373, it was 
said: 

“Though the law itself be fair on its face and 
impartial in appearance, yet, if it is applied 
and administered by the public authorities 
with an evil eye and an unequal hand, so as t^ 
make unjust and illegal discrimination be¬ 
tween persons in the same circumstances, map 
terial to their rights, the denial of equal justicf 
is still within the prohibition of the Constitu¬ 
tion.^ I 

i 

This was with reference to a prohibition against 

i 

state action under the 14th Amendment, but the 

7 i 

same principles apply to federal administrative 
tribunals, whose actions are arbitrary and unrea¬ 
sonable when not uniform. Complete legislative 
discretion is in Congress alone. The discretion 
vested in the Federal Radio Commission must be 
uniformly exercised else the Radio Act represents 
a delegation of the legislative powers prohibited by 
the Constitution. ! 

In South c(- A. A. R. Co. v. Railroad Commission, 
171 Fed. (C. C. A.) 225, at 231 it is said: 

“All the circumstances and surroundings 
connected with the administration of the lajvv 
mav be looked to, to determine whether what 
has been done was done reasonably and fairly, 
or arbitrarily, and with disregard to the rights 
of the various persons as to whom it has been 
differently executed. Moreover, it is to be ob- 
served, in this connection, it is a well-settled 


I 

! 

i 




rule that, whenever a power is granted to an 
executive or administrative body in general 
tennis, the law always requires that the power 
be exercised in a reasonable manner, and, 
while the Legislature itself mav act arbitrarily 
in its enactments to anv extent which does not 
offend the state and federal Constitutions, no 
such principle can be invoked to uphold the 
acts i of subordinate administrative bodies, 
which must be reasonable in themselves in view 
of all the circumstances and situations with 
which they deal, and failing in that, cannot be 
upheld in the courts." 

While the considerations above outlined call for 
a reversal of the commission's decision with respect 
to interference, there is another factor which is 
controlling against the commission. 

If it is assumed—contrary to the evidence—that 

%■ 

additional interference would result from the 
operation of appellant's station, it is nevertheless 
true that the commission has itself established 550 
kc. (the channel applied for) as a ‘‘heterodyne 
channel*’ on which interference is to be expected. 

It must be remembered that no matter how 
widely separated two stations may be, if they oper¬ 
ate on the same frequency, some interference must 
result somewhere at some times. This follows from 
the fact that where the ratio of a desired to an 
undesired signal is even as high as 300 to 1 there 
will be a noticeable heterodyne. As a problem of 
broadcast allocation, it is necessary to balance the 
amount and importance of the service a radio sta¬ 
tion may give against the degree of interference 
it may cause. This principle was announced by the 


I 
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i 

Court in General Electric Co. v. Federal Radio 
Commission , 58 App. D. C. 386, 300. j 

It was recognized by the commission when Gen!* 
eral Order 40 was promulgated. Eliminating 40 


clear channels and 6 local channels, the 44 remain¬ 
ing channels were divided as follows: 

j 

“Thirty-five channels were set aside for sta¬ 
tions of power not to exceed 1,000 watts, to bfc 
allocated equally among the zones, each cliaii- 
nel to be used—with certain exceptions—by 
not less than two nor more than three stations 
* * * five channels were set aside for use ih 
all five zones bv stations having not to exceed 
1,000 watts: four channels were set aside fo|r 
use bv stations of 5 kilowatts in two or moije 
zones.'* (Second Annual Report, p. 17.) 


All 44 of these channels mav be generally dt- 

‘ S' „ j 

scribed as “regional channels" but the latter nine 

* ! 
are “limited" or “heterodvne" regional channels oin 

which interference may be expected. 

The chief engineer of the commission prepared 
and the commission announced and sponsored an 
analysis of General Order 40. This analysis is pub¬ 
lished by the commission at pages 215 to 218 of the 
Second Annual Report. 

We quote, italics ours: 


p. 215: “Besides the channels designated as 
‘local service' there are two classes of ‘limited 
service' on which heterodyne interference is 
permitted. On fire of these channels 1.000- 
watt stations arc permitted ." 

p. 216: ‘‘In some discussions the 1,000-watt 
limited-service channels are lumped with tbe 
regional service channels, because there is npt 
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a very sharp difference between them—a 
heavily loaded regional-service channel would 
be indistinguishable from a 1,000-watt limited- 
service channel.' 7 

p. 217 : “'550. 5G0. 570: Limited service, 1,000 
watts 

***** 

1440. 1450: Limited service, 1.000 watts." 

p. 21S: “It is believed that heterodyne inter¬ 
ference is eliminated e.vcept on the 9 limited- 
.service channels and the 0 local-service chan¬ 
nels.* 7 

General Order 40 is the commission's charter of 
broadcasting allocation. That bodv should be the 
last to object to its own regulations. Surely the 
public necessity of providing broadcasting service 
to West Texas would not be outweighed bv anv 
slight interference which may be caused by appel¬ 
lant's station. Xor can the commission urge that 
slight or occasional interference when it has itself 
indicated the 550 kilocycle channel as one of those 
on which it may occur, out of considerations of 
public interest, convenience and necessity. 

We submit therefore that no undue interference 
to other stations will result from the granting of 
this application and that “finding 5" of the commis¬ 
sion is not sustained. 

2. The Davis Amendment calls for the granting y 
not the denial of this application. (“Finding 
6 . 77 ) 

The commission relies on the Davis Amendment 
of March 28, 1928, to Section 9 of the Radio Act 
of 1927 as one of its grounds for denial of the in- 


stant application. Its ‘‘finding’ in that respect is 
number 6: 

“That while the radio broadcasting service Of 
the State of Texas and the expected service 
area of the proposed station is not ideal, ybt 
the radio broadcasting facilities, both of trans¬ 
mission and reception, now allocated to and in 
use in the State of Texas are already in excels 
of its fair and equitable share, as determined 
by its proportionate share of the population bf 
tiie entire Third Zone in which the State bf 
Texas is located.” (R. IT.) 


i 

It is our intention to demonstrate that this “find¬ 


ing" is manifestly against the evidence, is without 
evidence to support it, and is in fact not true. Lln- 
fortunately the commission's “finding” is basbd 
upon an abstruse mathematical demonstratibn 
which, viewed by itself, is utterly incomprehensible. 
(R. 15.) It is therefore necessary, in the interest 


of this appellant and of a sound administration jof 
the Radio Act of 1927, as amended, to make bn 


analvsis of what is behind these mathematics. We 

v . i 

must tax somewhat the patience of the Court by 


first giving a brief history of the commission's fid- 
ministration of the Davis Amendment. 

As originally passed, the Radio Act of 1927 con¬ 
tained in Section 9 an equalization clause to pro¬ 
vide such a distribution of facilities “among the 
different States and communities as to give fair, 
efficient, and equitable service to each of the same.” 

This provision was not sufficiently complied with 
to fulfill the desires of Congress. Noticeable de¬ 
ficiencies in service were found in portions of the 
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South and West, broadcasting beina more concern 
trated in the North and East. 

Accordingly, the Act of March 28, 1028, 45 Stat. 
373, was passed, declaring that the people of all 
the zones established by the Radio Act were en¬ 
titled to equality of broadcasting service. The com¬ 
mission was directed to bring about that equality 
and certain steps for that purpose were prescribed. 
These steps involved the equalization of facilities 
between the zones and the equitable distribution of 
those facilities among the States within each zone 
according to population. The particular facilities 
immediately to be dealt with in this distribution 
were given as (1) licenses, (2) frequencies, (3; 
hours of operation, (4) power. 

The commission never arrived at anv unanimous 
agreement as to the method of complying with the 
Davis Amendment. (Second Annual Report, p. 
12.) Two original steps, however, were taken. 

The lirst of these was taken by the commission in 
the promulgation of General Order 40. This order, 
in providing that 40 clear channels be equally di¬ 
vided among the zones and that each of the five 
1000- watt limited service chan nets (of which 550 
kc., here involved, is one) shall be used in all zones, 
was a definite step toward equalization. 

The next step was taken by the engineering di¬ 
vision* of the commission in the publication of cer¬ 
tain “quota figures". (Second Annual Report, pp. 
21S-220.) These “quota figures" possessed certain 
elements of mystery, because in no rule, regulation, 
or general order had they been definitely adopted by 
the commission, nor had the methods of their calcu- 


* See also Lannie TV. Stewart, March IS, 1930. 
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i 

i 


i 

i 


lation been made entirely public. It lias been neces^ 
sarv to resort to deduction to ascertain these. Of 

* i 

recent months “quota figures" have been more and 

more frequently included in commission statement^ 

filed with the Court, without explanation of tlieii! 

method of calculation. Thev are found in the comj 

* | 
mission's statement in this case and are extensively 

included in the record. (R. 15. 117-123.) Tlnf 

method of their introduction and their significance 

in this case will be discussed below at pages 21 to 


In the annual report of the commission above 
referred to, certain footnotes are attached to the 
“quota figures" at page 220 which give some light 
as to their general meaning. The Davis Amendj- 
ment speaks of licenses, frequencies, hours of operaJ- 
tion and power. The “quota figures" deal with 


none of these and disregard all. The “quota fig¬ 
ures" are based upon “assignments”. Power ijs 


expressly disregarded. On clear channels no dis¬ 
crimination is made between a station using 1,000 
watts (e. (j. WSB, at that time) and a station using 
50,000 watts (e. (j. KDKA). So also 250 watjt 
regional stations are counted equally with 10,000 
watt regional stations. A station or a group qf 
stations may be counted as one “assignment”. 

It also appears from the footnotes that daytime 
and limited time stations are not counted at all 

i 

and, with reference to these, licenses, hours of 
operation, frequency and power count for naught. 
For example WGY being regarded, notwithstand¬ 
ing the decision of this Court, as a “limited time” 
station, is not counted in the quota, although it 


i 


i 


IS 


uses 50,000 watts full time and, in effect, has a clear 
channel. 

Meanwhile, in connection with appeals taken to 
Court, the commission was filing statements dis- 
cussing the application of the Davis Amendment. 
In many respects these statements are inconsistent 
with each other. (See for example Head of the 
Lakes Broadcasting Company, Inc., June 20, 1920. 
holding that states may not be considered in groups 
in applying the Amendment, and Southirestern 
Sales Corporation, July 30, 1929, holding that 
states must be considered in such groups.) 

There are, however, certain principles which the 
commission deduced from the Davis Amendment, 
which were uniformly adhered to and which are 
applicable in this case: 

1. General order 40 will bring about the 
equalization required by law; the general 
order was promulgated “pursuant to the man¬ 
date of Congress” and must be adhered to by 
the commission. General Electric Company 
November 28, 192S: Great Lakes Broadcasting 
Company, et ah. February 1, 1929; Head of the 
Lakes Broadcasting Company , June 2(5, 1929; 
Norman Baker , July 13, 1929: Horens and 
Martin, I)ic., February 19, 1930; Journal Com¬ 
pany , April 4, 1930; J. E. Bennett Music Com¬ 
pany, May 28, 1930. 

2. It is not enough that an equitable alloca¬ 
tion be made between the States; the communi¬ 
ties within each State are entitled to an equit¬ 
able distribution. Richmond Development 
Corporation, March 14,1929; Havens and Mar¬ 
tin, Inc., February 19, 1930. 

3. “It is axiomatic that all parts of the 
United States should be afforded at least a fair 
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degree of broadcasting service before tljie 
claims of any particular community to |a 
greater share of service can justly be recog¬ 
nized.” Great Lakes Broadcasting Company/. 
February 1, 11)21): General Broadcasting S//s- 
tem, Inc., May 14, 1930. j 

4. “The use of the words ‘fair and equitable* 
in the Davis Amendment precludes any argu¬ 
ment that the distribution of facilities between 
states must attain an absolute numerical ideal 
based on population.” / lead of the Lakes 
Broadcasting Com pa ni/, .June 20, 11)21): Soui\h- 
ircstcrn Sales Corporal ion. July JO, 11)21). ; 

I 

On November 22, 11)29, the Senate passed S. Res. 

! 

166 (71st Tong. 1st Sess.) calling upon the com¬ 
mission to report on its administration of the I)a\Js 
Amendment by advising the Senate of the distribu¬ 
tion made of licenses, power, frequencies and oper- 

j 

ating time. Apparently the Senate was curious 
about the “quota figures” because a request was 
also made for the “quota of licenses, power, fre¬ 
quencies, and time.” 

To this Resolution the commission replied on 
December 11. 1929, and on January 8, 1930. T'lie 

i 

replies were ordered to be printed January 6, 1930, 
and are public as Senate Documents 64 and 67 ;of 

i 

the 71st Congress, 2d Session. The “quotas” given 
by the commission, expressed in percentages Ac¬ 
cording to population, were entirely different from 
those prepared by the engineering division in terjns 
of "assignments”. At its first opportunity, in! a 
statement filed with this Court, the commission i*e- 

7 i 

pudiated the Senate quota figures and reverted! to 







those of its engineering division. If arcus and Mar¬ 
lin, Inc*, February 10, 1930. 

A cursory examination of the figures reported to 
the Senate shows that the commission has made no 
progress if it has attempted to equalize the four 
facilities of licenses, frequencies, power and time 
among the five zones. Texas is situated in the 
Third Zone. That Zone has 110 licenses, the 
Fourth Zone has 151, the Second Zone has 96. The 
Third Zone uses 80 frequencies, the Fourth Zone 
104, the Second Zone 65. The Third Zone has 
170,000 watts of power, the First Zone 262,000. the 
Fifth Zone 102,000. On time for operation no con¬ 
clusion is comprehensible. 

In addition to the inequalities above shown, the 
Fourth Zone has 15,000 watts of additional davtime 


power, the Third Zone, 1,000. The First Zone has 
10 davtime stations, the Third Zone 2. 

With the enforcement of his statute reduced to 
this condition, it is not surprising that the author 
of the Davis Amendment exclaimed April 30, 1930, 
on the floor of the House of Representatives: 


“* * * it has come within my observation 

several times that the commission, or some 
member of the commission or the secretary of 
the commission, has given as the reason for 
doing something or not doing* something the 
‘Davis radio equalization amendment*, when 
the reason they gave was absolutely false and 
their assigning the amendment as a reason 


* There the commission took the position that 1.543%, 
listed as available for Virginia was inaccurate as not related 
to a percentage of the Zone population (as distinguished 
from that of the country). Not so. 1.543% is, under the 
Senate figures, Virginians share of a Zone total of 20, pro¬ 
vided in literal compliance with the Davis Amendment. 
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was simply a subterfuge/* (Congressional 
Record, Vol. 72. No. Ill, p. S357, 71st Cong..j 
2d. Sess.) " 

i 

On June 17, 19:10, the commission by its General! 
Order 92, completely abandoned the “quotas** both 
of the Senate report and of its engineering division] 
and promulgated a new system of reckoning. This 
system is not based on “assignments/* as are thd 
figures in the instant record, nor yet on frequencies} 
licenses, power or hours, but upon a new factor 
known as “units/* Thus, for example (to use staf 
tions which have been before this Court), WGY 
becomes 4 units, WXYC becomes 0.3 unit, the Rich¬ 
mond Development station 0.2 unit,. WEXR and 
WLS 2.5 units each, etc. ! 

This historical background enlightens an ap¬ 
proach to the record of this case for a consideration 
of the “quota figure" evidence and of the “finding/ 
of the commission claimed to be made thereon. 

! 

The “quota figures'* were prepared by the engi¬ 
neering division of the commission. At the hearing 
of this case, a member of that division, A. I). Ring, 

was called bv commission counsel to the witnesis 

i 

stand. ( R. 57.) Counsel for appellant waived testi¬ 
mony of Mr. Ring's qualifications as an experj:. 
(R. 57.) Mr. Ring was examined (and hence cross- 
examined) only on questions of interference (R. 
57-59.) At the conclusion of his testimony he was 
excused. (R. 59.) Presumably he departed. There¬ 
after counsel for the commission moved to “ha/e 
incorporated in the record * * * the quotja 

figures prepared under the Davis Amendment}** 
(R. GO.) Counsel for appellant inquired as to tlje 


i 

i 

i 


! 
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method and principles of their preparation and the 
following colloquy took place: 


“Commissioner Sykes: I will answer that 
question. That is rather a matter of policy for 
the Commission. Under the Davis Amend¬ 
ment the Commission attempted an equal divi¬ 
sion among zones, as the Davis Amendment is 
written. It then attempted to make an equit¬ 
able division in accordance with population, 
among the states of the zones, of the facilities 
of those zones. Is there any objection to the 
admission? 


“Mr. Segal: Yes. 
“Commissioner Sykes: 


The objection will be 


overruled. 

“Mr. Segal: Mav I state mv grounds for ob- 

C 1 t • c 

jection? 

“Commissioner Svkes: Certainlv. 

“Mr. Segal: I object to it on the ground that 
there has been no opportunity given me for 
cross-examination of the person or persons who 
prepared the same. 

“Commissioner Svkes: You mav cross-ex- 

• « 

amine me if you desire. I am a member of the 
Commission. I tender mvself to vou for ex- 

1 V 

amination as to how they were prepared. 

“Mr. Segal: And for the further reason that 
there is no regulation or data available as to 
the method upon which the various station 
assignments were calculated, with reference to 
power, hours of operation, and desirability of 
the various frequencies, and so forth. 

‘‘Commissioner Sykes: The objection will be 
overruled.*' (R. 60-G1.) 


The hearing was held before Commissioner Sykes 
as an examiner who was to report recommendations 
to his colleagues. He was certainly no proper per- 
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son from whom counsel might elicit information 
by cross-examination. Commissions speak only 
through their minutes, orders and official docii- 
ments. Pennsylvania R. Co. v. Montgomery etc. 
Ry. Co., 107 Pa. 02. The individual expressions 
of commissioners are not proper data for court 
review. Meeker v. Van Renmelaer, 15 Wend. 
(X. Y.) 397; 7 la rim ugh v. Martin. 30 Mich. 234: 
State v. Chicago <0 Y. W. R. Co., 40 X. D. 313. 

The requirement that if counsel wishes to cross- 
examine, he must exercise his efforts upon the judgje 
before whom he is trying his case rather than upon 
a person intimately involved in the preparation of 
the material data (who has been excused just be¬ 
fore the data was brought forward) is a bit top 

i 

severe. It is on a par with the overruling of an 
objection before an opportunity is given to state tlije 
grounds for the objection. 

Accordingly, the “quota figures" of “assign¬ 
ments" due and made are printed with this record. 
(R. 119-123.) Upon them and by quoting from 
them, the commission makes its “finding”. (It. 
15.) | 

It will require but the briefest examination of 
these “quota figures" to see that they bear no re¬ 
lationship to equalization, are in fact nugatory. 

In original form as filed with the Court, the fig¬ 
ures were typewritten. Due to the difficulty of 
making the “plus" symbol on a typewriter, tlije 
printed form, wherever a “plus” symbol was in¬ 
tended, has both symbols, “plus” and “minus”. 
Wherever both are found the figure should be read 

<2 i 

as “plus” only. 


i 
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We have already pointed out the errors and mis¬ 
conceptions we have been able to find in the quota 
system. There is. however, a greater misconception 
apparent from the figures themselves. The Davis 
Amendment requires an equality between zones. 
IIow then can each of the five zones be over its 
quota? All must be raised to the equivalent of 
the highest or all must be lowered to the equivalent 
of the lowest or an average must be taken with 
some above the quota and others below. No equal 
division can be had or attempted on any basis 
where each who shares has more than his propor¬ 
tion. On the theory of the quota figures in this 
record, the commission could divide 15 apples 
equally among three boys so that one might have 
(». another 7. and the third S. 

Taking regional channels (such as here applied 
for) we find that each zone is over its quota, fig¬ 
ured on totals of assignments, as follows: 


Zone 

Exces; 

1. 

. 5.50 

•> 

.07 

3. 

.15. 

4. 

. 3.43 


oo 


The gist of it all is, that the commission tells 
West Texas it mav not have a regional station 
because Texas is “over quota*'. The answer is, if 
the Third Zone's quota is equalized with that of 
the Fifth, as required by the Davis Amendment, 
then there will be seven additional regional assign¬ 
ments available for the Third Zone. 








But, even if a less iniquitious ‘‘quota system” 
than this be developed, the truth of the matter i$ 

I 

that the commission itself has laid down the font* 
canons of interpretation of the Davis Amendment 
which rise above mathematical calculation of an 


assignment intended to be fair and equitable for 
the purpose of giving some radio service in all thh 
communities of the country [supra, p. 19). 

The commission's first canon is that the Davis 

i 

Amendment requires absolute compliance with 


General Order 40. 

Paragraph 4 (D) of that order says: ! 

‘‘The following frequencies are allocated fojr 
use in all five zones with broadcasting stations 
permitted to operate simultaneously, each sta¬ 
tion to have an authorized power not to exceed 
1,000 watts: oat) hilocucles". etc. ! 


This channel is used in each zone except tlje 
third. (K. 4.) The Third Zone is to that extent 
deprived of equalization. The commission Inis 
agreed that the Davis Amendment requires the as¬ 
signment of 550 kc. to the Third Zone, as soon iis 
a proper application therefor comes before it. ! 

In the analysis of General Order 40 by the com¬ 
mission's chief engineer, quoted above, it was said: 

“Each zone receives exactlv one-fifth of tljie 
station assignments. In some zones there are 
a few vacancies in the station assignments, 
which will he available until future stations 
are constructed in the localities where those 
station assignments can he used." (p. 2lfT; 
italics ours.) 


i 

i 

i 


i 

j 





Appellant's was a proper application. The fre¬ 
quency can he used for West Texas. It cannot be 
used elsewhere in the Third Zone. (lb 3.) Third 
Zone states outside of Texas are either too close to 
St. Louis (KSD, :>:>0 kc.) or too close to Miami, 
Fla. (WQAM. 560 kc.) to permit the satisfactory 
tise of r>r>0 kc. (See lb 80-81.) 

The commission's second canon is that the Davis 
Amendment requires an equitable balance of facili¬ 
ties within the State. West Texas has no regular 
broadcasting service. In Southeast Texas, San 
Antonio alone, with a population of but 161.000, 
has five radio stations ranging in power from 100 
to 50.000 watts. (lb 06. 103. 100, 112.) 

The commission's third canon must have been 
written with West Texas in mind, -all parts of the 
United States should be afforded at least a fair 


degree of broadcasting service." Yet the Abilene 

territory with 485.440 persons within an area of 

21.125 square miles (lb 01) gets no service and 

must look for unpredictable reception from WLW, 

manv hundreds of miles awav (Tb 47 ) or occasional 
» • 

programs of WRAP. ( lb 40, 51.) 

The fourth canon of the commission’s interpreta¬ 
tion is that the use of the terms -fair and equitable” 
in the allocation prescription of the Davis Amend¬ 
ment does away with any need for strict mathemat¬ 
ical allocation such as that sought to be imposed 
by the “quota figures" of its engineering division. 
With this we are in agreement. As used in the 
statute -fair" and “equitable” are synonymous. 
See Catcher v. So teller's Arfmr. 41 Ala. 26, 40. 
“Equitable" is not used in a legalistic sense but 
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rather in the broader meaning of the term as j 
equivalent to “natural justice". Bislip. Eq. Sec. 11. | 
What might be described as “natural justice" in! 
the field of broadcasting allocation is simply provid- 1 
ing radio service considering all factors of popula¬ 
tion, area, geography, etc., which might affect the 
distribution of that service to the individuals resid¬ 
ing in the territory involved. The “fair and equi¬ 
table" standard is similar to that of public interest. 


convenience and necessitv. In discussing the Davisi 

i 

Amendment, the commission, in Great Lakes Broad -j 
casting Conipam/. Februarv 1, 11)20, said: 

| 

“In a sense, a broadcasting station may bej 
regarded as a sort of mouthpiece on the aiij 
for the communitv which it serves, over which 1 
its public events of general interest, itsf 
political campaigns, its election returns, its 
athletic contests, its orchestras and artists, and 
discussion of its public issues may be broadf 
cast. If the community has broadcasting facilij- 
ties commensurate with the needs of its listen}- 
ing public, and that station performs its duty 
in furnishing a well rounded program, thy 
rights of the community with respect to trans¬ 
mission have been achieved." 


Nothing of that character is available to th^ 
Abilene territory, with its 31,661 farms, of a value 
of $295,000,000. (R. 61.) j 

Equitable considerations certainly require tliajt 
the huge area of Texas, greater by 20,000 squarje 
miles than the entire Second Zone, greater by O.OOjO 
square miles than twice the area of the First Zone, 
be taken into consideration before the commission 
may say "over quota”. Texas contains more thain 






:>r> r /c oi* the ami of lh(* Third Zone. This must be 

considered before the commission can attempt to 

limit it to but 1 W/c of the assignments. Otherwise 

“fair and equitable*' are meaningless. There is no 

mystic power in tiie radio wave which enables it to 

seek out a “quota" percentage of the population 

without regard to the area over which they are 
* • 

spread. The wave weakens according to the dis¬ 
tance it must travel and the service in Texas must 
be laid upon that basis, not upon strict mathe¬ 
matical quotas. 

We submit therefore that the Davis Amendment 
calls for the granting, not the denial of this applica¬ 
tion and that “finding 0” of the commission is not 
sustained. 


3. West Texas docs not 
( “Findings" 1, 2, 3, 4.) 


note hare radio service. 


Without a scintilla of evidence are “findings" 1, 
2. 3 and 4 of the commission statement. (R. 1G-17.) 
In these “findings" the commission statement 

«L 

alleges (1) that Abilene and vicinity are already 

served bv a 100-watt station at Abilene known bv 

* 

the call-signal KFYO. (2) that appellant has not 
shown that KFYO's facilities “are not adequate, 
if properly used (sic) to serve the City of Abilene 
and vicinity." (3) that appellant's station would 
mean a duplication of facilities and, (4) that there 
is not enough demand for appellant's station to in¬ 
sure its continued operation. (R. 16-17.) 

The third finding is identical in effect with the 
first and tliev mav be considered together. As for 

the claim that Abilene and vicinitv are already 

• %/ 


served by a 100-watt station and that appellant's,' 
station would mean a mere duplication of facilities^ 1 
the commission seems to be under a misapprelien-j 
sion. During evening hours, KFYO has a power 
of only 100 watts. Being a local station, it cannot 
have more than that power under General Order 40i 
It is intended only to serve Abilene itself. It lias 
no right, under the local assignment, to expect t<j) 
render a regional service to West Texas and the 
Abilene trade territory. The commission itself ha$ 
said: 


“At the time when broadcasting service is 
most desired by listeners, i. e.. in the evening 
hours during the fall and winter months a sta¬ 
tion with a power of 100 watts * * * will 

render verv good service to a distance of only 
about three miles and good service for onljy 
about fifteen miles * * *" L. CarrolJ, 

January 22, 1920. j 


Appellant desires the establishment of a 1,000- 
watt station to render a regional service. Such ia 
station is of a different class than a local station, 
subject to different requirements. The two classes 
do not compete or compare. Should KFYO desire 
more power, it must apply, under rules of the coin- 
mission, for a suitable regional frequency and 
establish that the public interest, convenience jor 
necessity require that it be permitted thus to change 
its status. Chicago Federation of Labor v. Federal 
Radio Com in ission , 58 W. L. R. 402, 59 App. D. jC. 


41 F. (2d) 


KFYO has not filed aiiv 


such application. 

The record conclusively shows that West Te^as 
and the Abilene trade territory sought to be seryed 
by appellant are not served by KFYO or by ajny 



other station. At the hearing before the coimnis- 
sion Congressman R. <>. Lee, stating the geographi¬ 
cal situation of West Texas, pointed out that there 
was no good radio station in Texas west of the 98th 
meridian. (R. 40.) It was pointed out to the com¬ 
mission that its own investigations showed that 
“static*' conditions were so severe in West Texas 
that radio service was not available from outside, 
the territorv being arid, windv and in a southern 
latitude, I R. 43.) Affidavits of the county clerk of 

Tavlor Count v and from radio dealers were to the 
• • 

same effect. (R. 44.) Appellant testified: 

“Reception conditions in West Texas*are not 
particularlv good, thev are interfered with a 
great deal bv static * * * it is onlv once in 

ft i 

a while that we get good clear night.” (R. 47.) 


lie also testified that crop reports and weather 
forecasts, of great importance to the agricultural 
territorv surrounding Abilene, were not regularlv 
available. (R. 49.) Dozens upon dozens of affi¬ 
davits from unquestionable sources were received 
in evidence to the effect that.the territory does not 
get radio service from KFYO or anv other station. 
(R. (>1-70.) in fact, the commission virtually 
admits this. (R. 14.) Certainly there is no evidence 
in the record to deny it. 

As for the claim that KFYO's facilities, “if prop¬ 
erly used;' will give good service to the Abilene 
territory, we have already shown them physically 
incapable. But what obligation can the commission 
impose upon this appellant to see to it that KFYO 
complies with the standard of public interest, con¬ 
venience and necessity? This is a stipulated record. 


I 


(E. 1, 1-3.) At the hearing before the commission 
appellant tiled a showing as to the service front 
KFYO, containing 43 individual affidavits, an addij- 
tional group of 150 and referring to 85 of the affi¬ 
davits filed in the general showing. (B. 78.) j 

With reference to this showing and the affidavits 
the commission has stipulated that the affidavits 
“allege facts which, if true, sustain the allegation's 
of the showingr (E. 78.) J 

That showing reveals the following with reference 
to KFYO (eliminating certain stipulated excep¬ 
tions) : j 

(1) Said station, although licensed to eiii- 

ploy a power of 100 watts after sunset. Inks 
consistently and repeatedly operated in excess 
of said power and has exceeded also its day¬ 
time power. ! 

(2) Said station has operated without tjie 
presence of a licensed operator and, in fait, 
the licensee of said stat ion, not a licensed oper¬ 
ator himself, supervises the operation of tjhe 
apparatus thereof and makes adjustments 
thereon. 

i 

(3) Said station has deviated from its as¬ 

signed frequency and continues to deviate 
therefrom in excess of the deviation allowed 
bv regulation of the commission. ! 

* ' j 

(4) Said station has violated the rules! of 

the commission with reference to the announce¬ 
ment of phonograph records, and this violation 
appears from the sworn application last Sub¬ 
mitted by the station licensee. ! 

(5) In order to conceal the unlawful opera¬ 
tion of the station, the licensee thereof ’has 
been concealing the same from the Eadioj In¬ 
spector of the Department of Commerce who 


i 

i 

i 




visited Abilene in the performance of his du¬ 
ties. and on being advised of the presence of 
the Inspector in the city tlie licensee made a 
rearrangement of his apparatus. 

i 6) In order further to conceal the above 
unlawful operation the licensee threatened 
physical violence to any of his employees who 
might reveal to the Inspector any of the de¬ 
tails with reference thereto. 

( 7 i In order to operate the said station law¬ 
fully it was necessary for the operators thereof, 
in the preservation of their licenses as opera¬ 
tors. to conceal the lawful operation of the 
station from the licensee, because said licensee, 
when advised that the station was being oper¬ 
ated within the limits of its assigned power, 
would compel the raising of said power. 

(8) The licensee has consistently refused to 
purchase necessary apparatus for the proper 
operation of the station. 

(9> The licensee has failed and refused to 
pay his operators and employees. 

(1.0) The licensee of said station contracted 
for the broadcasting of material and accepted 
payment therefor and thereafter failed and re¬ 
fused to make the required broadcasts or re¬ 
fund the payment. 

(11) The licensee thereof uses the said sta¬ 
tion as a vehicle for personal abuse. 

(12) He has made repeated vicious and per¬ 
sonal attacks on this applicant. 

(13) The licensee has made repeated attacks 
upon the Abilene Daily Reporter, the city's 
daily newspaper. 

(14 ) The licensee has used his said station 
for attacks on the West Texas Fair Associa¬ 
tion. 
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(15) He has used his said station for attack- j 

ing the Chamber of Commerce. j 

(16) The licensee has made repeated vicious j 
and unwarranted attacks upon amateur sta- j 
tions and operators as a class. 

(17) He has attempted to sell the said sta-' 
tion and impose an improper, illegal, and un- j 
warranted price for the franchise and wave! 
length itself. 

(18) The licensee has attempted to use hisi 

said license as a means of extortion and black-! 
mail, threatening to reveal alleged acts and! 
imperfections of persons who do not advertise! 
over his station, or otherwise comply with his! 
demands. ! 

i 

i 

(19) In his dealings with the Federal Radioj 
Commission the licensee has been guilty o^ 
bad faith. 

! 

(20) The licensee has made repeated claim^ 

of broadcasting monopoly in the territory lip 
purports to serve, and of influence with the 
Federal Radio Commission. j 

(21) In the obtaining of affidavits for us^ 
before the commission, the licensee has beep 
guilty of fraud and misrepresentation, and has 
misrepresented both the purpose and content 
of affidavits tendered for signing in order to 
obtain signatures thereto. 

I 

(22) The licensee has been guilty of misrep¬ 
resentation in his applications tiled with thje 
commission: For example, the application 
form for renewal of license requires that the 
applicant attach thereto a printed copy qf 
planned programs for the station; and the li¬ 
censee, instead of giving publicity to programs 
planned for his station, was in the custom of 
buying advertising space in a newspaper sijt- 


I 


i 

i 
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uated at a point remote from the location of 
the station and beyond its service area, and 
causing the said programs to be printed therein 
long after they had been actually rendered, and 
had clipped the said programs and attached 
them to the said application for renewal; 
causing such advertising to be inserted only 
at the periods specitied by the commission as 
those when applications for renewal are neces¬ 
sary. 

(23) The licensee has been guilty of crim¬ 
inal use of said radio station in conducting 

a lot ter v contrarv to the law of Texas, as is 
• * 

shown by his subsequent plea of guilty to a 

charge to this effect. 

* 

(24) The service rendered bv the station 
has been bad. ( R. 74-7S.) 

Say what one may about affidavits as a method 
of proof, they are permitted under commission 
regulations.* These were uncontradicted, their 
probative value is stipulated. On a matter of this 
character, the bringing of witnesses to Washington 
from Abilene is not necessary, particularly in view 
of the fact that appellant originally made no issue 
againsti KFVO, that issue having been injected by 
one Thomas Blanton who was permitted by the 
commission to raise it. (R. 30. 51-52.) 

In the face of this showing, the commission state¬ 
ment says “that the applicant has made no showing 
that the facilities already allocated to Abilene are 
not adequate, if properly used, to serve the City of 

* Third Annual Report, page 54: “Affidavits of relevant 
facts may be submitted at a hearing under the regulations 
of the commission, or the case may be submitted entirely 
upon affidavits.” 
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Abilene and vicinity*-. To this, the commission has 
furnished its own answer: 

“The only evidence on which such a finding j 
can be based is the records of past performance j 
by the respective stations.** Chicago Federa- j 
tion of Labor , June 25, 1929. 

I 

Finally, the commission statement claims as j 


“finding" 


4. “that the demand for radio broadcast-! 


iiig service for advertising and other economic uses ! 


which produce revenue necessary for the mainte-j 

nance and operation of a broadcasting station is! 

not sufficient in the Citv of Abilene and vicinity! 

« * 

to insure the proper and continued operation of! 

both the facilities now allocated to and in use there,! 

7 1 

and of the facilities requested.” 

Not so. Appellant testified that he had adequate! 
financing, aside from his personal means, for tliej 
construction of his station and for its operation foil 

i 

a year's time without the receipt of any revenup 
from the station's operation. (R. 49, 51.) Many 
affidavits attested appellant's financial ability td> 
operate his station. (R. 62.) The president of thp 
F. & M. National Bank of Abilene deposed that api- 
pellant would have no financial troubles with hi$ 
station. (R. 70.) j 

Surely it cannot be claimed that the Abilene 
trade territory cannot support a regional station. 
Without objection from commission counsel (It 
42). there was received in evidence at the hearing 
a book telling the financial and geographical storjy 
of the area involved. According to the stipulation 
in this case, that book recited: ! 

“* * * the actual present trade territory of 

Abilene comprises 22 counties in a radius pf 




i 






100 miles, served by four railroads and an ex¬ 
tensive improved road system; that this ter¬ 
ritory contains a population of 485,440 persons 
within 21,125 square miles; that most of it 
is within 8-hour express service from Abilene; 
that the population had increased GO.7% with¬ 
in the last 7 years; that the natural resources 
and products included cotton, cotton seed, fruit 
and vegetables, poultry and diary products, 
petroleum, natural gas, building stone, clay, 
gypsum, limestone, asphalt, potash, copper, 
glass sand, sand and gravel and crushed stone, 
all within a radius of 75 miles, most within 50 
miles of Abilene; that the territory contained 
31.601 farms of a value of 8205,000,000, which 
had, in 1024, produced a crop valued at 
8112.410,148: that the average annual value of 
the cotton crop was over $51,000,000; that 
Abilene itself has a population (1027) of 
30,000 with a record of steady growth averag¬ 
ing 40.1% per 5 year period since 1000; that 
Abilene in 1027 had received and had for¬ 
warded a total of 400,246 tons of freight; that 
it had had an average annual increase in postal 
receipts of 14.3% since 1020; that 05% of the 
skilled and unskilled labor is native American.” 
(R. 61.) 


Individual affidavits of endorsement and support 
were tiled from the executives or proprietors of busi¬ 
ness firms or professional offices in the Abilene ter¬ 
ritory, as follows: 

“Public utilities. 7 

Newspaper publishers. 2 

Chain store companies. 9 

Lawvers and law firms. 10 

Physicians and dentists. 11 

Wholesale and retail dry goods and de¬ 
partment stores. 11 
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Construction, builders supply, paint, glass, 

lumber and hardware firms. 

Accounting and auditing. 

Insurance . 

Cotton, ginning, cotton oil, bagging, etc... 

Brokers, produce, grain. 

"Wholesale grocers and grocery distribu¬ 
tors, etc. 

Typewriter, adding machine, etc. 

Clothing, shoes, leather goods dealers and 

manufacturers . 

Motor and allied distributors. 

Drug firms. 

Jewelry firms. 

Miscellaneous distributors and manufac- 



4 i 
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turers . 

Oil company. 

Credit agency. 

Ice company. 

Pastor. 

Real estate. 

Photographer. 

Sign company. 

Moving and storage. 

Furniture. 

Building and loans association 
Bakery . 

4 / 

Laundries . 

Cleaners and dyers. 

Estate manager. 

Restaurateurs . 

Miscellaneous . 



3! 

1 



(E. 63-64.) 

T 


The commission itself found “that Abilene is k 
city of approximately 32,000 people, located ip 
western Texas in a section principally devoted to 
stock raising and agriculture and, as such, is the 
largest city and the principal trade and commercikl 


i 


i 
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center for a relatively large and scattered popula¬ 
tion approximating 250,000 people.'' (K. 13.) 
Appellant's application gave the number of persons 
residing within three miles of his proposed trans¬ 
mitter as 20,000: within 100 miles as 875,000. 
(R. 22.)! Of over GOO miles of new railway built in 
Texas, practically all was in West Texas; the area 
is rapidly developing. (R. 41.) The territory in¬ 
cludes many populous, growing towns. (R. 41-42.) 
There are about 500 representatives of national 
business houses who travel out of Abilene. (R. 48.) 
In the face of this testimony, an examination of the 
list of communities having regional stations at 
R. 80-11G will cause some astonishment that the 
commission statement is so contemptuous of the 
ability of West Texas to support one regional sta¬ 
tion. 

As for the local station in Abilene, the following 

testimonv is not contradicted: 

* 

“Q. l)o business men and institutions of 
Abilene and of West Texas have anv outlet for 

ft/ 

radio advertising or for sponsored programs, 
good will work over the radio? 

“A. Just a little over this present station, 
but it does not reach what they want, and it is 
not of the character that they want. They have 
not been able to get proper entertainment that 
they want.*' (R. 48.) 

Appellant, at the time of the hearing, had al¬ 
ready made arrangements for the broadcasting of 
educational and other material not available to 
KFYO. (R. 50.) 

The “finding'’ is not only not supported by the 
record, it is overthrown. 
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We submit therefore that the commission's denial 
of this application should be reversed upon the I 
merits. 

i 

i 

! 

j 

B. No presumption of correctness attaches to the j 
commission’s “findings” in this case. 

i 

The statement of facts and of the grounds for j 
decision in this case was not prepared until after 
the commission had been served with a notice of 
appeal and of the reasons therefor. The statement j 
is in the nature of an answer or pleading thereto. ; 

i 

We do not denv the right of the commission to so ! 
plead in answer. Our contention is that, if any ! 
presumption of correctness is to apply to an admin- j 
istrative finding of fact, that finding must be made j 
at the time of commission action; findings are not j 
subsequently to be gleaned from the recollection j 
of the individual commissioners. Any other pro¬ 
cedure, such as that followed in this case, where, j 
after appellant has declared his full specification of j 
error, the commission is permitted to make “find-! 
ings of fact,” suiting and adjusting them to the con-j 
tention of appellant, is an unlawful procedure and 
the findings have no presumption of validity. 

Section 16 of the Radio Act of 1927, as it stands; 
for the purposes of this case, provides: 

“Within twenty days after the filing of saidj 
appeal the licensing authority shall file with; 
the court the originals or certified copies of all 
papers and evidence presented to it upon the 
original application for a permit or license oij 
in the hearing upon said order of revocation' 
end also a like copy of its decision therein and 
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a full statement in writing of the facts and the 
grounds for its decision as found and given 
by it ” 

The Act requires an orginal or ceiiified copy of 
the decision, clearly indicating a decision already 
in existence at the time the appeal is taken: it con¬ 
templates grounds for decision which have already 
been “found and given” by the commission, not such 
as may be prepared in answer to a notice of appeal. 

Originally, the commission took just such a view. 
The first General Order on hearing procedure was 
General Order 12, issued May 26, 1927. That order 
provided : 

“After the conclusion of the hearing and 
within a reasonable time, the Commission will 
render its decision in writing.” 

A somewhat similar procedure was followed with 
reference to hearings held under General Order 32 
and extensive decisions were written and published. 
See Second Annual Report, page 16. 

The requirement for written findings and de¬ 
cisions contemporaneous with the announcement 
of commission action is merely one of the necessary 

4 i 

safeguards against arbitrary administrative author¬ 
ity and has been uniformly followed. See Hamil¬ 
ton v. Caribou Water, Light d Power Co., 121 Me. 
422; Grafton County Electric Light d Power Com¬ 
pany v. State , 77 X. H. 490;* Springfield Gas d 
Electric Company v. Public Service Commission of 
Missouri, 10 F. (2d) 252; Chicago Raihrays Com- 

* See page 503 for distinction between “the evidentiary 
findings upon which the final judgment is based and the 
final judgment itself.” 
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pangY. Commerce Commission, 336 Ill. 51; Peters- ! 
burg Gas Co. v. Petersburg, 132 Ya. S2; Muskogee j 
Gas cC- Electric Com pang v. State, SI Okla. 176. j 
In Wichita Railroad <G Light Co. v. Public Utili -1 
ties Commission of the State of Kansas, 260 U. S. j 
4S, the legal principles underlying the necessity for! 
express findings are aptly discussed. At pages 5S j 
to 59, Mr. Chief Justice Taft said: j 

i 

“The power is expressly made to depend on! 
the condition that after full hearing and in-1 
vestigation the Commission shall find existing! 
rates to be unjust, unreasonable, unjustly dis-| 
criminatory or unduly preferential. We con-i 
elude that a valid order of the Commission! 
under the act must contain a finding of fact! 
after hearing and investigation, upon which! 
the order is founded, and that for lack of such! 
a finding, the order in this case was void. 

“This conclusion accords with the construct 
tion put upon similar statutes in other StatesJ 
Public Utilities Commission v. Springfield Ga J 
cG Electric Co.. 291 Ill. 209; Public Utilities 
Commission v. Baltimore & Ohio Southwestern 
R. R. Co., 281 Ill. 405. Moreover, it accord^ 
with general principles of constitutional govf 
eminent. The maxim that a legislature mat 
not delegate legislative power has some quali¬ 
fications. as in the creation of municipalities!, 
and also in the creation of administrative 
boards to apply to the myriad details of rate 
schedules the regulatory police power of the 
State. The latter qualification is made neces¬ 
sary in order that the legislative power may b^ 
effectively exercised. In creating such an ad¬ 
ministrative agency the legislature, to prevent 
its being a pure delegation of legislative pow et, 
must enjoin upon it a certain course of pro¬ 
cedure and certain rules of decision in the 
performance of its function. It is a wholesome 


i 
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i 

i 

| 
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and' necessary principle that such an agency 
must pursue the procedure and rules enjoined 
and show a substantial compliance therewith 
to give validity to its action. When, therefore, 
such an administrative agency is required as a 
condition precedent to an order, to make a find¬ 
ing of facts, the validitv of the order must rest 
upon the needed finding. If it is lacking, the 
order is ineffective. 

‘‘It is pressed on us that the lack of an ex¬ 
press finding may be supplied by implication 
and by reference to the averments of the pe¬ 
tition invoking the action of the Commission. 
We can not agree to this. It is doubtful 
whether the facts averred in the petition were 
sufficient to justify a finding that the contract 
rates were unreasonably low; but we do not 
find it necessary to answer this question. We 
rest our decision on the principle that an ex¬ 
press finding of unreasonableness by the Com¬ 
mission was indispensable under the statutes 
of the State.” 

In the instant case the onlv “finding" of the 
commission prior to appeal was placed in its min¬ 
utes of January 31,1930, as “the Commission found 
that public interest, convenience or necessity would 
not be served by the granting of said application”. 
(R. 124.) This “finding" was recited in the com¬ 
mission's “order" of that date. (R. 124-125.) But 
whether the word “found” be or be not used, a de¬ 
termination that the granting or refusal of an ap¬ 
plication will or will not serve public interest, 
convenience or necessity is not a finding of foot, it 
is a conclusion of lane. As was said in Federal 
Trade Commission v. Gratz, 253 U. S. 421, 427: 

“The words ‘unfair method of competition’ 

are not defined bv the statute and their exact 

%/ 
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meaning is in dispute. It is for the courts, not i 
the commission, ultimately to determine as a j 
matter of law what tliev include.'* 

c I 

i 

i 

j 

See also i 

Federal Trade Commission v. Curtis Pub- j 

lulling Company, 260 U. S. 56S. j 


Findings of fact, to which presumptions of cor-| 
rectness attach, are specific findings, relating to i 
ultimate facts, not orders stating conclusions.! 
Muskogee das and Electric Co. v. State, supra. 
See also Northern Illinois Light and Traction] 
Co. v. Illinois Commerce Commission, 302 Ill. ll.j 
The findings must be specific enough to enable the! 
court to review intelligently the commission's ac-i 

c •• j 

tion. Atchison, Topeka & Santa Fe Railway Com] 
pany v. Commerce Commission, 335 Ill. 624; Che 
cago Railways Company v. Commerce Commission] 
supra. 

Under Chapter 47 of the Laws of Utah, 1917, aij 
Act Creating a Public Utilities Commission, tli^ 
wording of each section conferring jurisdiction oil 
the commission, is as follows (or similar as t<!) 

other subject matters) : ! 

! 

“Whenever the commission shall find after 
hearing that the rates * * * charged * * f 
by any public utility * * * are unjust, un¬ 
reasonable, discriminatory (etc.) * * * tli^ 
commission shall determine the * * * reason¬ 
able * • * * rates * * * and shall fix the 
same bv order * 


*?? 


On this Statute, the Supreme Court of Utah, ijn 
Salt Lake City v. Utah Light and Traction Com- 
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pang, 52 Utah 210, 173 Pac. 550, 502, held that it 
was expressly repaired that the commission make 

findings and “that the commission should he care* 

# 

ful to make proper findings respecting the material 
ultimate facts upon which the order is based." 

In the instant case, the five “findings", discussed 
above and relied upon by the commission to sustain 
its action were prepared some time after the de¬ 
nial of the application. The denial took place 
January 31, 1030. (R. 124.) The appeal was taken 
February 19, 1930. (R. 1.) At that time no “find¬ 
ings" had been made. (R. 8.) The “findings*' were 
first brought forward March 11, 1930 (R. 12.) 

If findings they be, the most that can be said 
for them is that thev were extracted from the recol- 
lection of the individual commissioners approxi¬ 
mately fortv da vs after commission action denying 
the application. 

The Supreme Court of North Dakota, by Mr. 
Justice Birdzell, said in State e.r rcl. Lemke v. 
Chicago d A. IF. R. Co.. 4G N. 1). 313, 322: 


‘‘It is inconceivable that upon an ap])eal 
from an order of the Board of Railroad Com¬ 
missioners a court, in arriving at the substance 
of the matters agreed upon as findings or to be 
incorporated in an order or decision, should be 
compelled to extract them from the memory 
of officers and employees who might produce 
affidavits or give testimony to informal dis¬ 
cussions during meetings of the board. The 
importance which the law attaches to the hear¬ 
ings, the findings, and the orders of this board, 
points unmistakably to the negation of any 
such procedure as this. If resort can be had 
to this method of arriving at the very sub- 
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stance of the matters agreed upon by the board, 
reasonable caution would suggest that such ac¬ 
tion should be deprived of any sort of presump¬ 
tion in its favor. Yet the statutes treating of 
the effect of decisions of the board are replete j 
with provisions giving them presumptive valid¬ 
ity, extending even, in some instances, to con¬ 
clusive presumptions. Before any presumption 
could be indulged as to the correct ness of the 
findings and conclusions , it ought at least to 
be requisite that there be the clearest possible 
evidence obtainable as to irhat the findings and 
conclusions are. Certainly no sort of presump¬ 
tion should arise in favor of a finding that can 
only be extracted from . recollections of in¬ 
formal discussions. And even less should such 
findings be made a basis for appeal." 


IV. The Commission's denial of this 
application should be reversed for ir¬ 
regularities substantially affecting ap-j 
pellant's rights. 

i 

Under section 21 of the Radio Act, one who 
presents an application for a construction permit, 
the granting of which is in the public interest, coni 
venience or necessitv, is bv that token entitled to 
the permit. The commission is equally without 
power to grant an application not complying there¬ 
with. By his showing in this case, appellant be¬ 
came entitled to certain rights which may not be 
illegally disregarded. 


I 

i 

j 

i 










46 


A. As to unrevealed data considered by the com¬ 
mission. 

The method of handling applications filed with 
the commission is disclosed in Third Annual Re¬ 
port, at pages 56 ft*. At page 53 we find: 

“The engineering division next makes exam- 
illation and attaches to the tile its report and 
recommendation. In cases where setting for 
hearing is recommended, it sets forth in full 
the facts upon which the report is made." 

Many'engineering questions are disclosed by an 
application for construction permit. (R. 10-24.) 
For example: description of proposed transmitting 
apparatus, type of circuit, number of tubes, plate 
current, number of power stages, numerous tech¬ 
nical operating constants, height of antenna, modu¬ 
lation measuring device, frequency maintenance 
tolerance, etc. (R. 21): measurement apparatus, 
density of population immediately surrounding 
transmitter, etc. (R. 22); relationship to airways, 
whether towers will be painted or lighted, etc. (R. 
23.) 

The annual report indicates a similar procedure 
with reference to the legal division and extensive 
recommendations by it. (p. 53.) 

Based upon this procedure, counsel for appellant, 
prior to hearing, personally delivered to the Sec¬ 
retary of the commission, a letter stating: 

“As the time for hearing is at hand it is 

c? 

necessarv for us to gather our evidence to- 

4 O 

getlier and bring our witnesses to Washington 
under the rules of the Commission and we must 
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make haste if we are to he readv bv January 
21, 1030. 

^'We have copies of both applications sub¬ 
mitted by Mr. Ansley, as well as of the motion! 
referred to. j 

“We are informed, however, that in the tiles! 
of the commission, as those tiles are viewed! 

and examined bv members of the commission! 

•- 

in making* their decisions, certain other docu-j 

meats are attached, such as reports and recoin-] 

mendations of employees of the commission in 1 

its engineering and legal divisions. We alsij 

understand that correspondence from person** 

opposed to the granting of applications is re} 

reived and examined bv members of the com} 

. . 

mission. 

“May we inquire whether this data, used a$ 


a basis for the commission's decision, is avail¬ 
able to the party entitled to a hearing? l{ 
would seem that our client should be full! 

*i 

apprised of the evidence submitted or con¬ 
sidered at any stage of the proceeding and 
given an opportunity to cross-examine wit¬ 
nesses, to inspect documents and to offer 
evidence in explanation and rebuttal. 

“We therefore request an opportunity to 
examine the engineering, legal and other re¬ 
ports, recommendations and correspondent 
considered by the commission in this case at 
such time and place and under such regulations 
as the commission may determine but in tinije 
to make reasonable preparation for hearing- 1 

“Employees of the commission in wliosfe 
custody these papers are kept, advise us tlnjt 
they are not permitted at present to give access 
to these to the applicant or his counsel." (R. 
5-6.) 


On January 28, 1930, one week after the hearing 
had been held, the commission denied this request 
for an inspection. (R. 6.) 
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It will be observed that language of the fourth 
paragraph quoted is taken from Interstate Com¬ 
merce Commission v. Louisville it- Xashville R. Co., 
227 l\ S. 88, 1KM)4, where it was said: 


“The (Commission is an administrative body 
and. even where it arts in a quasi-judicial 
capacity, is not limited by the strict rules, as 
to the admissibility of evidence, which prevail 
in suits between private parties. Lit. Com. 
Comm. v. Baird. 194 l\ S. 2b. But the more 
liberal the practice in admitting testimony, 
the more imperative the obligation to preserve 
the essential rules of evidence bv which rights 


are asserted or defended. In such cases the 
Commissioners cannot act upon their own in¬ 
formation as could jurors in primitive days. 
All parties must be fully apprised of the evi¬ 
dence submitted or to be considered, and must 
be given opportunity to cross-examine wit¬ 
nesses. to inspect documents and to offer 
evidence in explanation or rebuttal. In no 
other way can a party maintain its rights or 
make its defense. In no other wav can it test 
the sufficiency of the facts to support the find¬ 
ing: for otherwise, even though it appeared that 
the order was without evidence, the manifest 
deficiency could always be explained on the 
theory that the Commission had before it ex¬ 
traneous, unknown but presumptively suf¬ 
ficient information to support the finding. 
United States v. Baltimore iG Ohio S. IT. R. R., 
226 U. S. 14” 


8o also United States v. Abilene t(- S. Rif. 
Co., 265 U. S. 274. 


Many are the decisions of commissions which 
have been reversed by the courts because of secret 
engineering recommendations. 
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In Sabre v. Rutland R. Co. (1013), 86 Vt. 347, | 
S5 Atl. 693, 696, it was held: 

I 

‘‘In matters like that in question the statute ' 

contemplates that the commission shall act j 

upon due notice and hearing, and it here suf- 1 

ticiently appears from the report that after | 

the hearing of November 16, 1911, the com-j 

mission employed an expert who made invest!-! 

gations and laid the result thereof before the! 

commission, and that no opportunity was af-j 

forded the defendants to examine the expert! 

or to present evidence in rebuttal or to argue j 

the case as it finally stood. And it sufficiently j 

appears that the report of the expert was con-; 

sidered bv the commission and aided them in | 

arriving at their conclusions. So we think that; 

the order was not made in pursuance of statu- j 

torv authority/’ 

• «. 

In Lindsey v. Public Utilities Com mission 
(1924) 111 Ohio St. 6, 144 X. E. 729, a proceeding; 
dealing with a rate order, appellant made the con-! 
tent ion that the commission had considered re-! 

i 

ports of its engineers without having been author-1 
ized so to do by statute. The Supreme Court of| 
Ohio, in its opinion (X. E. ed. p. 733), analyzed! 
the statute and found that it conferred upon the! 
commission power to consider reports of its engi-| 

neers. The court then said: ! 

; 

“The plaintiffs in error, however, were en¬ 
titled to examine such report of the engineers! 
and to cross-examine such engineers upon any! 
or all matters contained in such report. The! 
report, being in the nature of evidence in the! 
case, is, like any other evidence, subject toj 
analysis and impeachment, and had an appli¬ 
cation to examine the report been made and 
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refused, or an application been made to cross- 
examine the engineers and refused, this court 
would regard such refusal as reversible error.” 


City of Philadelphia v. Public Service Commis¬ 
sion (11)241, 84 Pa. Super, Ct. 135, was an appeal, 
by a protestant, from a rate order of the commis¬ 
sion. lender the terms of the statute providing for 
the appeal it was provided “the orders of the com¬ 
mission slmil be prime facie evidence of the reason¬ 
ableness thereof and the burden of proving the 
contrary shall be upon the appellant”. 

At page 152, the Court said: 


“It must not be overlooked that anv engineer 
employed by the commission to assist in such 
valuation must present the result of his in¬ 
vestigations in the form of evidence and be 
subject to examination and cross-examination 
as any other witness. It would be reversible 
error for the commission to receive and act 
upon his report in any other manner: Erie 
(’itif v. P. 8. (supra , pp. 527, 528; P. R. T. 
Co. v. P. S. IS Pa. Superior Ct. 51)3; P. R. R. 
v. P. S. C., 61) Pa. Superior Ct. 404” 


Wichita R. cG L'ujht Co. v. Court of Industrial 
Relations , et aL. 113 Kan. 217, 214 Pac. 797, was 
an injunction suit wherein it was sought to over¬ 
throw certain findings made by the Public Utilities 
Commission. Under the Kansas procedure, this in¬ 
junction suit was a trial de novo of all the issues 
which were before the commission. Objection was 
raised that, in the trial of the injunction matter 
in the court below, the utility company had shown 
in evidence that the commission, in making its 
orders, had before it reports of a commission en- 
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i 

i 

i 


gineer, of which the utility had no notice until j 
after the order was made. It was complained by 1 
the commission that this evidence was incompetent | 
and its admission erroneous. 

The Supreme Court of Kansas, in denying this ! 
contention, said (Pac. ed. pp. S06-7) : 

“As to the evidence touching the report of | 
Strickler, the Commission's engineer, and that | 
this report was partly the basis for the order! 
of November 22, 1920, we can see no reason 
why it was incompetent * * *. The facts! 

concerning that report—that it was considered! 
by the Commission, that it was not available! 
for scrutiny by the plaintiffs at the time they 
were given a public hearing by the commission,' 
that they never learned of it until some weeks! 
after the order was made, that it was mislaid! 
or secreted—all these incidents were competent 
on the question whether the plaintiffs had been! 
given a fair hearing before the Commission.! 
It need hardly be interpolated here that even! 
the admission of incompetent evidence where 
there is no iurv to be misled is not necessarily! 
prejudicial. Starbuck v. Kin-gore, 112 Kanj 
102, 210 Pac. 930. This evidence was coin! 
petent on the question whether the plaintiff^ 
had been given a fair hearing before the Com! 
mission * * *. 

“The Commission may gather its facts in the 
most informal wav, and mav and should avail 
itself of all reports and data gathered by its 
own staff of engineers, statisticians and ac T 
eountants: but it is onlv fair that all sucli 

7 

facts, data and reports, wheresoever gleanedj 
should be presented in public, so that the par^ 
ties to be affected by the Commission's deterj 
mination, may show, if they can, by cross! 
examination or otherwise that such data and. 
reports are either inaccurate, fallacious or inf 


i 

i 


i 
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complete, or not of controlling significance. In 
no other way can the Commission itself be sure 
that it is doing approximate justice to those 
concerned. We have said that the formalities 
of la judicial court need not be followed, but 
this is really no detriment to the parties; it 
facilitates the development of the facts; and 
it is because of the free and easy procedure 
permissible before the Commission that a trial 
de novo , not a mere appeal, is accorded in a 
judicial court from the orders of the Commis¬ 
sion. So long as a judicial hearing de novo is 
provided, it is not very important just what 
sort of evidence is received by the Commission, 
or how it is received, if the parties concerned 
are apprised of it.' 7 

We submit that the refusal of the commission to 
permit appellant to examine its divisional recom¬ 
mendations as to the granting or refusal of his ap¬ 
plication is reversible error. This refusal of the 
commission represents a complete departure by it 
from the policy announced in its First Annual 
Report, pages 5-6: 

“The commission has no desire to arrive at 
any conclusions without taking the public into 
its fullest confidence, and while its membership 
is limited by law to five members yet the com¬ 
mission would like to consider that really every 

* V 

listener and every broadcaster, whether owner 
or operator, is a potential member for submitting 
constructive ideas to keep the other channels 
clear that just as many stations may operate 
as possible. To use the words of a former 
President, the commission believes in ‘open 
covenants openly arrived at. 7 The only motto 
we have is the doormat welcome, and there are 
no czars, as some newspapers like to suggest; 


I 
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i 

i 

we are all equals—the commission and the 
public—striving to solve many difficult prob-j 
lems and propitiate the ire of perhaps some I 
disgruntled ones.” 


B. As to the refusal to rule on objections to evi- 

i 

dence; and the consideration of improper and 
prejudicial evidence. 

The following extraordinary procedure will be| 
found in the record. Prior to the hearing on appel-l 
lant's application, a preliminary hearing was held 
to permit the offering of objections on behalf of 
KFYO, which was represented by one Thomas! 
Blanton. (R. 29-37.) Mr. Blanton stated that he! 
appeared not only as attorney for KFYO but also! 
“as a citizen of Abilene of long standing.” (R. 30.)| 
Although counsel for appellant requested that Mr. 
Blanton be sworn before making statements in the 
nature of testimony, Mr. Blanton stated he would! 
not testify, and was not sworn. (R. 30.) Mr. Blan^ 
ton then proceeded to state that the application iff 
this case was incited by one Rowe, a former em-l 
ployee of KFYO, and that testimony would b£ 
offered to that effect.* (R. 33.) Mr. Blanton was 
permitted to state into the record that this Rowe 
“became dissipated,” “became drunk.” (R. 32. )j 
All this was over the strenuous and repeated obi 
jections of counsel for appellant. (R. 32-34.) Then; 
upon the basis of Mr. Blanton's statement that this 
Rowe had incited the instant application, he 
offered highly prejudicial affidavits to the effect 
that Rowe is untrustworthy, does not pay his 

* Ko such testimony was ever offered. 

! 

| 

i 
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debts, etc. (R. 32*34. 35-36.) He stated that 
Rowe “would go off and leave the station, leaving 
somebody there to put on some kind of low class 
program.” (R. 33.) 

The final objection of counsel for appellant met 
with this fate: 

“Mr. Segal: I desire to object to any con¬ 
sideration. either for the purpose of evidence, 
or for the purpose of determining whether or 
not the same mav be used as evidence at a later 
time, of these affidavits, as interjecting an issue 
entirely foreign to the question of whether or 
not the operation of the proposed station of 
William O. Ansley, Jr., would be in the public 
interest, convenience and necessitv. 

“Commissioner Sykes: Ruling will be re¬ 
served.” (R. 34.) 

Other instances of “ruling reserved” on objec¬ 
tions to improper evidence will be found at R. 31. 

Two weeks later the application of appellant 
came on to be heard. (R. 37 ff.) Mr. Blanton was 
not present. KFYO was not present. Still no testi- 
monv of anv kind or character had in anv wav con- 

%/ %■ ft/ ft/ 

nected the allegedly notorious Rowe with this appli¬ 
cation. Accordingly, counsel renewed his previous 
objections, receiving the same reply: 

“Mr. Segal: At the time this was originally 
set i there was an appearance on behalf of Sta¬ 
tion KFYO, which was a local station at 
Abilene, and there was some testimonv intro- 
duced at that time, in the nature of affidavits. 
At that time I made a series of objections, and 
as I understand the Commissioner's procedure, 
the Commission has not as vet ruled on them. 

“Commissioner Svkes: Ruling will be re- 
served.* 7 (R. 51.) 


*-> *■> 

00 


This took place at the conclusion of the testi- j 
) mony for appellant, before any affidavits were i 

offered by appellant concerning IvFYO, at a time 
when it was plain that Mr. Blanton's suggestion 
that Rowe had incited this application would never 
be substantiated. 

Yet “ruling was reserved.*’ The commission an- j 
! nounced its decision, appellant appealed. Still the 

reserved ruling was not made. (R. 5.) It has not j 
vet been made. 

The radio commission is a deliberative bodv, ! 
some of whose members are not learned in the law. j 
Each member is required to familiarize himself 
with the hearing record and exhibits attached 
thereto and consult with his colleagues before mak- j 
ing his decision. See Solar Electric Co. v. Public \ 
Service Commission, 8S Pa. Super. Ct. 41)5; State v. 
Union Light, Heat <C* Power Co., 47 Y. D. 402. 
Each member of the commission, layman and 
lawyer alike, had before him a hearing record in 
which he might read a claim (utterlv false but ! 
nevertheless made) that this application was in¬ 
cited by a man who was said to be dissipated and j 
a drunkard, who put on low class radio programs, j 
and who was alleged in affidavits to be untrust- j 
worthy, unreliable, one who does not pay his debts, j 
True the record showed objections to all this, but 
nothing to show the lav members of the commission 
that those objections were valid, proper, should j 
have been sustained. How can a decision so reached j 
be countenanced? 

What took place at the commisison meeting can 
not be told. Whether Judge Sykes made a report, j 
recommendations for action, does not appear, j 


! 



though as examiner for the commission he mast 
have done so. If so, the contents of the report have 
never been made available to appellant: he has 
never had the opportunity to examine, object or 
argue. (R. 5.) 

What may now be the practice in the commission 
meetings with regard to “reserved rulings*' is not 
known. But when the commission, September 1, 
1028. handed down its Decisions on Certain Points 
of Lair, it said: 

“In some cases the commission, during the 
course of the hearings, reserved its rulings on 
the introduction of evidence or on points of 
law. In each case all evidence on which a 
ruling iras reserved has been considered hjf the 
commision in reaching the decision, and may. 
therefore, be considered as having been re¬ 
ceived." (Second Annual Report, p. 165; 
italics ours.) 


V. Conclusion. 

Sir Oliver Lodge, in his book Talks About Radio 
(Yew York, George H. Doran Co., 1925), said: 

“This power, long possessed by the human 
race and utilized by them in a commonplace 
and customary manner, has now been ex- 
tended. Some of the results we already begin 
to see. People living in remote country dis¬ 
tricts can now listen to the sound vibrations 
which are produced in any lecture or concert 
hall: and accordingly the entertainments of a 
town have becojne accessible to dwellers in 
remote valleys among the hills, or in the great 
plains of a continent. They think nothing about 
sound vibrations, nor about the ether waves 


o / 


! 

i 

i 

| 

i 
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into and from which those vibrations have been j 

converted: but they get the results. Hitherto! 

life in the depths of the country has been felt | 

bv manv to be isolated, dull, and monotonous 

it ought not to be so, and would not be so| 

if people were educated, so that they could | 

appreciate the marvellous processes of Nature! 

which are going on around them; they should! 

be able to read and cultivate their minds even 

to greater advantage awav from the distrac-; 

tions of a town: but for the majority of people | 

that is too much to expect, and accordingly! 

there was a tendencv to flock to the towns and! 

«/ 

desert the country. There is some hope that | 
that uneconomical and rather sad movement | 
can now be stemmed. Every village can nowj 
be supplied with sufficient light to make the! 
winter evenings tolerable, and can be provided 
with sufficient entertainment through the 
labours of those who are producing and broad¬ 
casting speech and music. Poetry and litera-• 
ture can be brought home to them in an easvj 
wav, and even scientific information can be! 
imparted; so that their minds need no longer j 
lie fallow and idle; they can have something! 
to think about which will relieve the monotonv, i 
and cause them to take a rational interest in | 

j 

the Universe and in the wonders of existence.-'| 
(pp. 23-24.) 

i 

We submit that the Radio Act of 1927 does notj 
authorize the Federal Radio Commission to deny| 
arbitrarilv the 485,000 residents of the Abilene ter-; 
ritorv (R. 4S) these important advantages of radio! 
broadcasting ser 
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of Columbia 
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BRIEF OF THE FEDERAL RADIO COMMISSION ! 


I. STATEMENT OF PROCEEDINGS 


rp 

x 


his appeal is from a decision of the Federjal 


Radio Commission, effective January 31, 1930, 
denying the application of appellant for a coin- 

i 

struction permit for a broadcasting station. By 
such application appellant sought authority to con¬ 
struct an entirely new broadcasting station !at 
Abilene, Texas, to operate when constructed on the 

i 

frequency of 550 kilocycles, with a power output 

i 

of 1,000 watts, hours of operation unlimited. 

The decision appealed from was rendered sub¬ 
sequent to and as a result of hearings held by the 
Commission on January 7 and January 21, 1930. 
The various procedural steps leading up to these 
hearings, as well as those followed in the conduct 
thereof, are summarized in the Connnissioijrs 


U) 

i 


i 




“statement.” (R. 12-13.) These hearings were 
fully participated in by appellant, by Station 
KFYO which then and is now located at and oper¬ 
ating in Abilene, Texas, and by the Federal Radio 
Commission by its counsel; and upon the record 
made at these hearings the cause was submitted to 
the Commission which on January 31, 1930, ren¬ 
dered the decision appealed from. (R. 124.) 

On February 19,1930, appellant filed its “Notice 
of Appeal and Reasons Therefore” (R. 1-12) and 
on March 11,1930, the Commission filed its “State¬ 
ment of Facts and Grounds for Decision” (R. 12- 
17). 

II. ANSWER TO APPELLANT'S BRIEF ON THE MERITS 


Appellant has elected to consider the Commis¬ 
sion's specific findings of fact in three groups or 
classifications and not in the order stated or found 
in the Commission's “Statement.” Without con¬ 
ceding the accuracy of this grouping or the perti¬ 
nence of the matter considered thereunder, we shall, 
nevertheless, follow this plan of presentation in 
this, the Commission's answer thereto. 

j 


A. THE COMMISSION'S FIFTH FINDING OF FACT 

Although appellant contends that the Commis- 
sioxfs fifth finding of fact, to the effect that the 
“construction and operation of the proposed sta¬ 
tion with the facilities applied for would seriously 
interfere with and limit the service area of. stations 
already constructed and operating on the same fre¬ 
quency,” is manifestly against the evidence, an 


I 


I 

* I 

i 

analysis of that portion of his brief devoted to thit 
subject shows that this is not the point most seri¬ 
ously urged. Although some criticism is made <j)f 
the opinion evidence which formed the basis for this 

i 

finding, appellant ’s real contention is that the effect 
* of this finding on the question of interference oper¬ 
ates in view of existing assignments and the eyi- 

! 

dence with respect thereto as an illegal discriminja- 

i 

tion against him. The reasons for this plan bf 
attack and its inherent fallacy are, as we submit, 
readily apparent. 

In the first place, as appellant concedes (a|p- 

! 

pellant’s brief, p. 8), the only testimony in t)\e 
record with respect to interference is that of Mr. 
A. D. Ring, a Commission engineer. The sub¬ 
stance of his testimony was to the effect that the 
construction and operation of the proposed station 
would result in no interchannel or “cross-talk” in¬ 
terference but that heterodvne interference woiild 

* 

be expected to result with Station KSD at St. 
Louis, Mo., operating on the same frequency. 
Both of these statements were matters of opinion 
and as such dependent upon an application of 
technical and scientific knowledge to the facts dis¬ 
closed by the record. The qualifications of Mr. 
Ring as an expert radio engineer were fully ad- 

i 

mitted by counsel (R. 57), and as there was no con¬ 
trary showing by cross-examination or otherwise it 

i 

must be assumed that his opinions were arriied 
at after due consideration of the matter and of the 
various technical and scientific factors involved. 

I 

i 

i 

i 

i 

i 

i 

i 

i 

i 
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In the second place, as the burden of establishing 
freedom from all serious or objectionable interfer¬ 
ence was upon appellant as the moving party 
(Technical Radio Laboratory, etc. v. Federal Ra¬ 
dio Commission, 36 F. (2d) 111-114), he is now 
confronted with the task of accepting as accurate 
that part Of Mr. Ring’s testimony which is favor¬ 
able to his position and at the same time demon¬ 
strating the basic unsoundness of that part which is 
unfavorable. 


That this task has not been easv is demonstrated 
by appellant’s efforts in the matter. Practically 
the only direct criticism made of this testimony is 
that it is matter of opinion; that the interference 
testified about is not characterized as to degree or 
steadiness ; and that it is based upon the presump¬ 
tion that the proposed station would be operated at 
the full 1,000 watts output of which it would be 
capable under the terms of the construction permit 
for which application was made. (Appellant’s 
brief, p. 9.) 

That these criticisms are not in fact well-founded 


is readily demonstrated by an examination of the 
issues formed and tried. Appellant made applica¬ 
tion to construct a station to operate, when con¬ 


structed, with a power output of 1,000 watts, hours 
of operation unlimited, on flip frnqnpn^of. 




“hetero 


ence is presumed and in fact always exists in some 



5 


degree. (Appellant’s brief, p. 12 .) Under thise 
circumstances it is evident: (1) That opinion evi¬ 
dence was the best and only evidence available las 
no station of the class and kind proposed had eyer 
been constructed and placed in operation at the 

i 

intended site; (2) that any opinion by a competent 
expert as to the existence or nonexistence of intfer- 

j 

ference must be interpreted in the light of the 
issues presented as serious or intolerable as dis¬ 
tinguished from permissible interference; and (|3) 
that this opinion must have been based or predi¬ 
cated upon the facts in issue which necessarily 
included the terms of the construction penhit 
applied for. 

There was neither necessity nor room for pre¬ 
sumption. The issue tried was with respect to Ihe 

j 

construction of a 1,000-watt station and appellant 
would have had a legal right under section 21j of 
the Radio Act of 1927 to operate such a station 
upon its completion, subject only to the contin¬ 
gencies therein specified (Richmond Development 
Corporation v. Federal Radio Commission y 35; F. 
(2d) 883). Appellant’s criticism of this evidence 
is therefore not in fact a criticism but a tardv knd 

v I 

unwilling recognition of the character of thei is- 
sues formed and tried which serves to emphasize 
his reliance upon the principal charge, namely, 
that of illegal discrimination. 

An analysis of the facts disclosed bv the record 
in view of what is now the historv of radio breiad- 

4/ I 
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casting effectively serves, however, to refute this 
charge. The Federal Radio Commission came into 
existence pursuant to the Radio Act of 1927, ap¬ 
proved February 23,1927. (44 Stat. 1162.) Before 
that time radio had been under the jurisdiction of 
the Department of Commerce in accordance with 
the provisions of the Radio Act of 1912. (37 Stat. 
302.) The overwhelming majority of all radio 
broadcasting stations now in existence, including 
every station now operating on the frequency of 
550 kilocycles, 1 was constructed and placed in op¬ 
eration during that period of administration. (See 
official bulletin prepared and published by the De¬ 
partment of Commerce, Bureau of Navigation, 
Radio Service, on June 30, 1926, entitled “ Com¬ 
mercial and Government Radio Stations of the 
United States.”) 


1 An examination of the official bulletin prepared by the 
Department of Commerce and entitled u Commercial and 
Government Radio Stations of the United States'* shows 
that on June 30, 192G. the following stations were operating 
under license from the Department of Commerce on the 
frequency and with the power output indicated: 


Station 

i 

Frequency 

1 

j Power 
output 

KFUO 

St. Louis, Mo.! 

Kilocycles 

550 

Waits 

500 

KSD 

.do.i 

550 

500 

KFDY 

Brookings, S. Dak.; 

1,100 

100 

KFYR 

Bismarck. X. Dak.' 

1,210 

10 

KOAC 

Corvallis, Orec. 1 

1,070 

500 

WGR 

Buffalo, X. Y. 1 

940 

750 

WK llC 

Cincinnati, Ohio.j 

j 

92(0 and 710 

1,000 
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Then, as stated in the case of United Stated v. 
American Bond and Mortgage Company (31 IF. 
(2d) 448-451), “When the Attorney General 
ruled (35 Op. Atty. Gen. 126) that the then exist¬ 
ing legislation did not give the Secretary of Com¬ 
merce authority to assign channels, fix hours j of 
operation, limit use of power or grant licenses! of 
limited duration, there resulted a condition of con¬ 
siderable confusion. There was a scramble for pre¬ 
ferred channels. The Secretary was requiredj to 
issue licenses to all. Many new stations were built, 
and assertions of property rights * * * wbre 

made/’ It was following or in fact during this 
period of confusion that the Federal Radio Com¬ 
mission came into existence. 

j 

It was immediatelv confronted not onlv with 

* j 

problems of the kind to be expected in administer¬ 
ing a new legislative enactment to a new and e\fer- 
changing industry but with a great many problems 
not of its own creation to which it had fallen 
heir. Thus in the Commission’s “Statement! of 
Facts’’ in the Chicago cases 2 it was said: “When 
the Commission came into existence under jthe 
Radio Act of 1927 there were 732 broadcasting ita- 

i 

tions in operation, a number which is everywhere 
conceded to be grossly excessive, particularly \^ith 


i 

2 Great Lakes Broadcasting Company v. Federal Radio 
Commission. Xo. 4900; 'Wilbur Glen Voliva v. Federal Radio 
Commission, Xo. 4901; Agricultural Broadcasting Company 
v. Federal Radio Commission, Xo. 4902. 
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respect to stations having power of 250 watts or 
more. Such a number (or even half that number) 
can not possibly be accommodated in the broadcast 
band without severe curtailment of the privileges 
of many of them; the only alternative is to permit 
reception to be ruined for the listening public by 
interference. 7 7 

The record discloses that at the date of the hear¬ 
ing (January 21, 1930), approximately three years 
after the creation of the Commission, there were 
still over 600 broadcasting stations of various 
classes of assignments operating in the United 
States and, as the record discloses with respect to 
those operating on 550 kilocycles, the natural and 
expected service area of a great many of these is 
being limited and curtailed bv destructive interfer- 
ence caused by insufficient mileage separation in 
cases where stations are obliged, because of the 
limited number of channels available, to operate 
simultaneously on the same frequency. 

If at this juncture the perfectly natural question 
arises in this Court's mind as to why this situation 
has not been remedied or repaired after three 
years of administration under the Act, the answer 
is also doubtless suggested by the experience of this 
Honorable Court in passing upon the various ques¬ 
tions and contentions which have been presented 
to it in cases arising during this period under sec¬ 
tion 16 of the Radio Act, as amended. The Com¬ 
mission is required by the terms of the Act to make 
only such decisions as will serve the public as dis- 



languished from the private interest and the Com¬ 
mission is and has at all times been confronted 
with serious and vexatious legal and economic 
problems created by alleged priorities and rights in 
the nature of property. Practically all effort^ of 
the Commission to reduce the number of existing 

i 

stations have been immediately challenged in jtlie 
courts by the parties affected and as yet a great 
number of the legal questions which have an im¬ 
portant if not vital bearing upon the power of Ithe 
Commission in such cases remain undecided. 

Under the circumstances as they have existed 
since its creation, the Commission has been don- 
fronted with the choice of making a wholesale and 
for the most part arbitrary (because all facts are 
not and can not as yet be known to it) reduction in 
the number of station assignments which woiild, 
even if legally justifiable, inevitably create a real 
hardship in certain cases and immediately involve 
the Commission in endless litigation, or of proceed¬ 
ing to eliminate gradually the undesirable station 
assignments by the process of careful selection based 
upon experience. The Commission has elected to 

pursue the latter and less spectacular course 3 land 

- 1 - 

3 This is reflected bv the Commission's decision atj the 
time of the enactment of General Order -10 on October 1, 
192S, when it was said: ** Both the plan and the allocation 
itself were drawn in compliance with the 1928 amendment 
to the Radio Act as to the equalization of broadcasting fa¬ 
cilities between the zones and states. The allocation; was 
furthermore made in compliance with the Commission’s 
decision that no existing station should be abolished at the 

I 

I 

i 


i 
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while it is necessarily attended by the evil hereto- 
fore noted, namely, that of materially reducing 
and curtailing the service area of worthwhile sta- 
tions. it is believed that in the final analysis it will 

/ 4/ 

produce the more lasting and beneficial results 
and that the provisions of the Act will be more 
fully complied with. 

While the adoption of this policy of care in 
eliminating ; existing stations obviously carries 
with it a correlative duty of exercising the greatest 
care in authorizing new construction, and any other 
policy would serve only to add fuel to the flame, 
making an admittedly unsatisfactory situation still 
more unsatisfactory, it can not be expected that 
such a policy will pass unchallenged. In fact we 
are met at the very threshold of this case with a 
charge of illegal discrimination which has for its 
basis the fact that the Commission is now per¬ 
mitting stations to operate simultaneously on the 
same frequency with a power output of 500 to 1,000 
watts with a lesser mileage separation than that 
proposed by the ajjpellant. (Appellant’s brief, 
p. 10.) 

Of the 7 stations assigned to the channel 550 
kilocycles at the date of hearing, unsatisfactory in¬ 
terference was resulting between at least 3 and 
probably more. (R. 58, 59.) As pertinent to this 

time of its inception. It is believed to provide the greatest 
aggregate of radio service to the country possible under the 
two conditions just mentioned." (Second Annual Report 
of the Federal Radio Commission to the Congress of the 
United States, p. 215.) 
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question the record discloses that Station WKRC 
at Cincinnati was making considerable complaint 
against interference from both Station WGRj at 
Buffalo, N. Y., and Station KSD at St. Louis, 

If the fact that Station WKRC was being inter- 

i 

fered with by Station WGR has any probative 
value whatever, it tends to establish that a mileage 
separation of 400 miles is inadequate where two 
stations of their respective power operate simul¬ 
taneously on the same frequency (Station WferR 
uses power of 1 kilowatt and Station WKRC uses 
500 watts unlimited and 500 watts experimental). 
The fact that Station KSD also caused such inter¬ 
ference with Station WKRC with a mileage sepa¬ 
ration of 310 miles likewise establishes the insuffi¬ 
ciency of this separation for simultaneous operation 
on the same frequency (Station KSD is authorized 
to operate with a power output of 500 watts). ;(R. 
80.) In no event could either of these facts be 
said to fix or even tend to establish the practical or 
feasible minimum mileage separation for stations 
operating simultaneously on the same frequency 
with power at or in excess of 500 watts. Further- 
more, not a single fact disclosed in the record lean 

' i 

be construed as tending to establish or fix a mileage 

i 

separation of 690 miles as adequate to good recep¬ 
tion in view of existing stations and the power put- 
put of the proposed station. Mr. Ring's opinion 

i 

was to the contrary and there are no limiting or 
qualifying circumstances. The most that could be 
claimed for this evidence on the question of ipter- 
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ferenec is that it tends to establish the undesirable 
nature of existing assignments without showing 
that the proposed assignment would be desirable. 
To deny an application to construct a new station 
upon such evidence can not be illegal discrimi¬ 
nation. 

That there is a valid and substantial basis for 
discriminating between the case of an applicant 
who has nothing at stake save a laudable ambition, 
and licensees who are already operating in the 
field by virtue of a considerable financial expendi¬ 
ture, can not be doubted and was recognized by 
appellant even at a time prior to the showing of the 
unsatisfactorv interference conditions which would 
result from the construction and operation of the 
proposed station. At this time Mr. Segal, speak¬ 
ing upon behalf of appellant, said: “I might say 
that Mr. Ansley is thoroughly cognizant of the fact 
that a person coming in with the intention of es¬ 
tablishing a new station has a very severe burden 
to meet. He understands that as an applicant he 
does not have any right to establish a new station.” 
(R. 40.) 

By his own statement appellant expressly rec¬ 
ognizes that not only has he the burden of estab¬ 
lishing a strong case of public necessity but the 
difference above referred to between the standing 
of an applicant for a new station and the licensee 
of a station already in existence is expressly rec¬ 
ognized. Not only is this point of difference the 
basis for the Commission’s policy heretofore re- 
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ferred to but its recognition is essential to a proper 
application of the statutory standard of public 
interest, convenience, and necessity. {Chicago 
Federation of Labor x. Federal Radio Commission. 
41 F. (2d) 422.) Serious interference created by a 
station with a record of public service in other re¬ 
spects can and should be tolerated for a time, \thile 
attempts are being made to improve these condi¬ 
tions, whereas a person merely desiring to enter the 
field can not gain admission upon the same or even 
a better showing with respect to probable interfer¬ 
ence. 

i 

Apparently sensing the inherent fallacy of his 
present position and its inconsistency with! the 
position assumed by him at the date of hearing, as 
shown by statement of counsel, appellant atteihpts 
to attach undue significance to the fact that! the 
record shows that Station WKRC at Cincinnati 
only recently has been granted a construction jper- 
mit to install apparatus to use an additional 1 500 
watts power experimentally. To use the expres¬ 
sion of counsel, this action is further evidence of 

7 I 

discrimination not only against appellant blit in 
favor of the “over-served East” as against the 
“under-served West.” (Appellant's brief, p. 10.) 

That this is not such a discrimination can be 

i 

readily demonstrated when it is remembered, that 
this authorization is “experimental” 4 and j that 

4 Experimental licenses are granted by the Commission, as 
the name implies, for the purpose of determining the [effect 
of such authorization as a basis for future determinations. 




14 


this station is not only not a newcomer in the field 
but that, as a matter of fact, its period of public 
service antedates the organization of the Federal 
Radio Commission. (See p. 6, ante.) 

The policy of the Commission or for that matter 
any constructive policy would dictate that a rea¬ 
sonable opportunity to improve its admittedly bad 
reception conditions should be accorded this sta¬ 
tion under the safeguards of an “experimental” 
authorization. It is a matter of common knowl¬ 
edge that a power increase results in an increase 
in the strength of the emitted signal and while 
this increase in signal strength will necessarily 
enlarge the nuisance area of the station and reduce 
the service area of other stations operating on the 
same frequency without an adequate mileage sepa¬ 
ration, it will also result in an increased service 
area for the station with the increased power. No 
facts are before this Honorable Court from which 
it can determine either the relative merits of the 
stations affected by this experimental increase or 
the other and equitable considerations which com¬ 
pelled this action upon the part of the Commission. 
Moreover, it is not claimed that this action has anv 
bearing upon the application of the appellant or its 
denial by the Commission. The question of what 
the Commission would have decided had appel¬ 
lant’s application for a construction permit re¬ 
quested the experimental use of 1,000 watts of 
power or less is not and can not be presented in 
these proceedings. But aside from this there are 


I 

i 


other and valid answers to appellant’s present 
contention. j 

Even if it is admitted for the purposes of argu¬ 
ment that the Commission erred in authorising 
Station WKRC to construct apparatus for the pur¬ 
pose of using 1 kilowatt of power experimentally 

i 

and for that matter in other of its decisions reriew- 

i 

ing the existing licenses of stations now operating 

i 

at what appears to be and is in fact an insufficient 
mileage separation, it does not follow that appel¬ 
lant's charge of illegal discrimination is sustained. 
The fact that the Commission has in the past ihade 
one or anv number of errors can not establish a 
precedent for a proper interpretation and adtnin- 

i 

istration of the Act. Public interest can not be 
served by compelling the Commission to do an addi¬ 
tional wrong merelv because it has conceivablv 
erred in past transactions. Nothing to be found in 
the original or amendatory Acts requires the Com¬ 
mission to reduce all to the same undesirable status 
by making a situation which is admittedly bad in 
certain respects uniformly so. Such an interpre¬ 
tation would override the general purpose of the 
Act which is to promote public interest, conven¬ 
ience, and necessitv and can not be countenanced or 
approved. | 

In a final effort to show an illegal discrimination 
appellant charges that since the Commission in 
enacting and promulgating General Order 40 estab¬ 
lished the frequency of 550 kilocycles as a limited 

13480—30 3 1 
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service or “heterodyne channel” and adopted a 
permanent policy with respect to assignments on 
this frequency it is bound to grant appellant’s 
application to construct the proposed station. It 
is asserted bv wav of argument that the benefit to 
that part of the public resident in West Texas will 
outweigh anv considerations to the contrary and 
any resulting inconvenience or injury to others. 

The application of the provisions of General 
Order 40 to the facts disclosed by the record is con¬ 
sidered at i length in a subsequent portion of this 
brief. (See pp. 29 to 33. post.) In this connec¬ 
tion it will suffice to observe that the position here 
assumed is a far crv from that originally assumed 
by counsel (R. 40) and that in weighing the prob¬ 
able benefits as opposed to the resulting incon¬ 
venience and injury to others the Commission 
found against appellant's present contention. 

Moreover, the pertinent provisions of General 
Order 40 (Paragraph 4 (d), are, as hereinafter 
pointed out, elastic and permissive and not rigid 
and mandatory and could in no event be taken as 
compelling any action of the Commission contrary 
to the general purpose of the Act which is to pro¬ 
mote public interest, convenience, and necessity. 
The situation at the time of the creation of the 
Commission and the enactment of General Order 
40 was one which called for the establishment of 
regulations calculated to bring order out of chaos 
by degrees and not by administrative fiat. The 
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Commission was confronted with a condition and 
not a theory and in enacting this regulation not 
one but many concessions were made from the ideal 

i 

to attain the workable. While at the time of jits 
enactment it doubtless represented the best alloca¬ 
tion then obtainable and even now can not be lha- 
terially improved upon without a wholesale reduc¬ 
tion in station assignments, it does not represent 
either the Commission’s or the public’s conception 
of an unalterable standard for future conduct tol be 
adhered to indefinitely and especially on the &11- 
important question of new construction. 

In view of the premises it is respectfully sub¬ 
mitted that the Commission’s finding with respject 
to interference is not only fullv sustained bv the 
evidence but that there is no basis in fact for 

i 

appellant’s charge of illegal discrimination. 

i 

B. THE COMMISSION'S SIXTH FINDING OF FACT. ! 

Appellant’s challenge to the Commission’s sifth 
finding of fact to the effect that the radio broad¬ 
casting facilities both of transmission and recep¬ 
tion now allocated to and in use in the State ! of 
Texas are already in excess of its fair and equi¬ 
table share as determined by its proportionate share 
of the population of the entire Third Zone, is for 
the most part an attempt to confuse the issues. 
This matter is susceptible of rough division into two 
principal parts: (1) An attack upon the system 
of quota figures used by the Commission or for 

I 

j 

i 

j 

j 

i 

i 

i 

i 
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that matter any system of quota figures, and (2) 
an application of certain alleged canons of con¬ 
struction said to have been established bv the Com- 

%/ 

mission's : decisions bv which it is said the Com- 

* 

mission is bound in interpreting and applying the 
Davis Amendment. These points will be consid¬ 
ered in the order of their statement. 

Appellant’s statements concerning the legisla¬ 
tive historv of the amendatorv Act of March 28, 
1928 (45 Stat. 373), popularly referred to as the 
“Davis Amendment" are for the most part accu¬ 
rate. There is no real controversy over the chain 
of circumstances which lead to its enactment. 
During the period from July 8. 1926, to February 
23, 1927, referred to as the “break-down of the 
law,' 7 and even before that time radiobroadcast¬ 
ing stations were concentrated in the more popu¬ 
lous districts of the country which are, roughlv, the 
Xorth aiid East as distinguished from the South 
and West. The reasons for this concentration of 
facilities were obviously largely economical. What 
Congress intended to do in enacting this amend¬ 
ment was to provide an equalization of radio facili¬ 
ties and in order to bring this result about it pro¬ 
vided that an equal allocation of (1) licenses, (2) 
frequencies, (3) hours of operation, and (4) power 
should be made as between the zones theretofore 
established by the Radio Act of 1927. (See Gen¬ 
eral Electric Co. v. Federal Radio Commission, 31 
F. (2d) 630-632.) 
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While the basis used by Congress in creating and 
fixing the limits of each of the five zones is not set 
forth in the original Act or elsewhere, it is strongly 
suggested by their approximate equality in popula¬ 
tion and obvious inequality in size that the zones 
were established very largely on the basis of popu¬ 
lation. The Davis Amendment, however, went 

i 

further and specifically provided that as between 

! 

the states in each zone the allocation of facilities 
therein provided for should be based solely pn 
population. (See section 5, 45 Stat. 373.) In 
view of these provisions the mandate of Congress is 
positive and requires no interpretation. j 

In compliance with this mandate the Commis¬ 
sion almost immediately attempted to fix or estab¬ 
lish a division of facilities based first upon equality 
as between the zones and secondly between ‘(he 
states on a basis of population. The reallocation 
pr ovided for by General Order 40 was the resiilt 
of the Commission’s effort to establish approxi¬ 
mate equality between zones, and “quota figures” 

i 

represent the result of the Commission’s effort; to 
provide a method of computation to be used; in 
allocating the facilities as between the states witjhin 
the zones based on population. 

i 

Appellant roundly criticizes any method of quota 
figures and particularly those included in the Rec¬ 
ord, stating on p. 28 of his brief: ! 

I 

There is no mystic power in the rgdio 
wave which enables it to seek out a quota 
percentage of the population without regard 


i 
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to the area over which they are spread. The 
wave weakens according to the distance it 
must travel and the service in Texas must be 
laid upon that basis, not upon strict mathe¬ 
matical quotas. 

While this statement is artistically phrased, it 
obviously does not state the law. Unfortunately 
for counsel's contention. Congress made a mathe¬ 
matical quota necessary when it made the division 
of facilities dependent upon population. Popula¬ 
tion is determined mathematicallv and anvthing de- 
pendent thereon must also be so determined. To 
be sure, an exact division on this basis is not pos¬ 
sible but an approximate division is, and until the 
Davis Amendment is repealed or amended, quota 
figures or some other system of mathematical com¬ 
putation must necessarily be the Commission’s 
guide in such matters. If no such method is se¬ 
lected no semblance of equality, as that term is used 
in the Davis Amendment, can be established. If 
concessions are continually made to approximations 
this amendment will be virtually nullified. 

Before entering into a consideration of quota 
figures 5 or of appellant’s criticism with respect 
thereto, certain observations should be made. In 

5 The record discloses (R. 117-123) one system of quota 
figures based upon the allocation provided for by General 
Order 40. Appellant in his discussion and criticism of this 
or any other system of quota injects two more into this con¬ 
troversy: namely, the figures contained in Senate docu- 
ments Xos. 64 and 67 and those provided for by the Com¬ 
mission's General Order 92. 



the first place, it must be apparent to all that jin 
view of the different kinds and classes of stations 
(e. g., cleared channel, regional, and local), and the 
difference in power and the hours of operation! as 
between stations of the same class, any attenipt 
on the part of the Commission to evaluate stations 
or to determine the unit or quota value of a given 
assignment has been necessarily attended by m4nv 
difficulties. In the second place, it must be rem^m- 

i 

bered that the Commission does not claim perfec¬ 
tion in detail for any of these systems or contend 
that these figures are so exactly mathematically 
indicative of the facilities available or allocated to 
a given state or zone that they should be literally 
adopted in all cases to the exclusion of all otjher 
considerations. What the Commission does claim 
and what we shall proceed to demonstrate is that 
they and each of them serve the purpose for which 
they were intended and that wdien used as they 
were in this case they furnish a speedy and reliable 
method of determining whether or not a given state 
or zone has its “fair and equitable’’ share of facil¬ 
ities as that term is used and employed in the Dgvis 
Amendment. 

Finally, no good purpose would be served in 
entering into a long and detailed consideration 
of the Commission’s every effort to comply 

I 

with the Davis Amendment and the alleged dis¬ 
crepancies and inequalities said to be showp by 
these quota tabulations with reference to states 4nd 
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zones not involved in this controversy. Such a 
consideration would necessarilv involve the action 
of the Commission upon every application for an 
instrument of authorization passed upon since the 
effective date of the amendatory Act of March 28, 
1928, and is not within the proper scope of this 
proceeding. After all, only the State of Texas 
and the relation of its facilities to those of the 
entire third zone and to the United States as an 
entirety is herein involved. When the inquiry is 
thus properly restricted in scope the facts are not 
only clear but, as we submit, the Commission’s 
conclusion is irresistible. 

The Commission’s first attempt at establishment 
of quota figures is found on pp. 218-220 of the Com¬ 
mission’s Second Annual Report to the Congress 
of the United States. These are based upon full¬ 
time assignments due the various States and zones 
under the allocation made by General Order 40 
and the population as of 1928. The figures set 
forth in the record (R. 117-123) are based upon 
this system and show that the entire third zone 
is entitled to 20% of all facilities consisting of 8 
clear-channel assignments, 26 regional assignments, 
and 30 local assignments (R. 121) ; that the State of 
Texas is entitled to 3.908% of the facilities of the 
entire United States and to 19.54% of the facilities 
of the entire third zone (R. 118). These figures 
also disclose that as of the date of the hearing 
(January 21, 1930) and based upon the foregoing 
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the third zone had its full quota of all classes of jas- 
signments (R. 121), and the following with respect 
to the State of Texas: 


Due ! Assigned 


T 


Clear-channe! assignments.! L 56 

Regional assignments...! 5. OS 

Local assignments.! 5.85 


2.50 

9 

14 


(R. 1184) 

i 

The efforts of appellant to evade the effect of 
this showing consist, in addition to an avowed !dis- 

I 

approval of all systems of quota and the basic rea¬ 
sons therefor, of: (1) An attempt to show that this 
particular system of quota is unsound; (2) aii at¬ 
tempt to confuse the issues by injecting other sys¬ 
tems of quota into this controversy. j 

As the basis for his attack upon the svsterti of 

i 

quota figures found in the record, appellant changes 
that since the mandate of the Davis Amendrheut 
compels the Commission to consider only certain 

i 

facilities, namely, licenses, frequencies, power, 
and hours of operation, and these figures expressly 
consider none of these and entirely disregard the 
element of power (where varying amounts arc! au¬ 
thorized for use in the same classification, ej. g., 

make no distinction between a cleared channel! sta- 
» 

tion operating on 5 kilowatts and one on 50 kilo¬ 
watts or a regional station operating on 250 watts 
and one operating on 1,000 watts), that they! not 
only have no probative value but were erroneously 
admitted in evidence. The circumstances isur- 
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rounding the admission of these figures in evidence 
will be discussed in a subsequent portion of this 
brief (see p. 56, post) but the charge of lack of 
probative value will be immediately considered. 

We specifically and categorically deny that none 
of the elements required to be considered by the 
Davis Amendment is reflected by these figures; we 
as readily concede that the element of power (where 
vaiving* amounts are authorized in the same clas- 
sification) is perhaps not sufficiently indicated but 
in making this concession assert that these figures 
as supplemented by other matters of record pro¬ 
vide an adequate basis for the Commission’s 


finding. 

Thus the kilocycle list or the list of licensed 
broadcasting stations by frequencies as of the 
hearing date shows not onlv the total number of 
full-time assignments made to Texas as compared 
to the entire third zone, but the number and per¬ 
centage of total sations, stations of different class 
and power and the total maximum wattage now 
allocated to Texas as compared with similar figures 
for the entire third zone. 0 (R. 80-116.) . While it 
is true that quota figures based upon full-time 
assignments do not specifically refer to either 
licenses, frequencies, or hours of operation, yet it 


6 As a ready reference we have prepared and included as 
Appendices A and B, respectively, a list of licensed broad¬ 
casting stations and construction permits authorized within 
the State of Texas as of the hearing date. January 21, 1930, 
and a similar list for the entire third zone. 
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must be apparent that an “assignment” under the 
Radio Act necessarily includes all of these ajnd 
when these figures are supplemented by a showing 
of the kind afforded by this record the objection 
voiced by counsel is without substantial merit. ! 

i 

An examination of the kilocycle lists found! in 
the record shows the following with respect to the 
facilities allocated to Texas: 


Third 

zone 


Total number of stations.; 

Number of 50-kw. stations.| 

Number of IO-kw. stations.! 

I 

Number 5-kw. stations.! 

Number l-kw. stations. 

Number l-kw. stations using double or more power until local , 

sunset.. 

Number 500-watt stations.. 

Number 500-watt stations using double power until local 

sunset..... 

Number 250-watt stations. 

Number 250-watt stations using double or more power until ; 

local sunset. i 

Number 100-watt stations.' 

Number 100-watt stations using double or more power until 

local sunset ..‘ 

Number of stations with less than 100-watt power. 

Number of daytime stations.j 

Total maximum simultaneous power in watts. 186,! 


Texas 


Pfer- 

cei|tage 

! 29 
; 100 
i 33^ 

0 


107 $ 
! 25 

i 0 
i 61 


(R. 80-116.) 

When it is remembered that the State of Toxas 
has only approximately 20% of the population of 
the entire third zone, the full significance of these 
facts can be appreciated. This State not only 1 has 
the only three 50-kilowatt stations in the entire 
third zone but it has 29% of all stations, 61^ of 
the total maximum wattage used and has far in 
excess of its proportionate number of stations in 
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all but two principal classes, namely, stations of 
5 kilowatts and stations operating daytime only. 
Neither of these last-mentioned classes is in any 
way involved by the present application but on the 
contrary in the classification involved in this pro¬ 
ceeding Texas already has 25% of all such stations 
located in the third zone and 40% of all such sta¬ 
tions using double that amount of power or more 
until local sunset. In view of this showing it is 
not difficult to explain the attitude of appellant in 
disclaiming any dependence upon mathematical 
computations and his insistence that this Honor¬ 
able Court Consider only his interpretation of what 
is “fair and equitable.” 

Appellant’s aversion to quota figures is even 
more easily understood when the figures contained 
in Senate documents Nos. 64 and 67 of the 71st 
Congress, Second Session, are examined and 
understood! Although counsel comments on the 
fact that such figures were prepared in compliance 
with and made public pursuant to Senate Resolu¬ 
tion No. 166, he carefully omits any statement as 
to their contents. An attempt was made in the 
compilation of these figures to expressly consider 
and recognize the 4 elements mentioned in the 
Davis Amendment, namely, licenses, frequencies, 
power, and hours of operation. These figures were 
based upon the actual assignments made as of the 
dates inquired about, namely, March 28, 1928, and 
November 27, 1929, and show the following with 
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respect to the State of Texas and the relation of 
its facilities to those of the entire United States:! 


1 

1 

Popula- | 
tion 

Licenses 

Frequen¬ 

cies 

Power 

(night¬ 

time) 

Number 
of sta¬ 
tions find 
percent¬ 
age of 
ticfie 
(niaht 
opera¬ 
tion) 

__i_ 

Mar. 2S, 1928. 

Percent 
3.908 
3.90S 

Per cent 
4.479 
5.612 

1 

Per cent 
4.588 
3. S94 

Per cent 
3.062 
8. 719 

|4. 750 
6.568 

■-i- 

Nov. 27, 1929. 



Still other pertinent and significant facts are 're¬ 
vealed if we may properly examine and apply the 
provisions of General Order 92. While it is time 
that this order was not enacted bv the Commission 
until June 17, 1930, and the cover page of the 

i 

transcript of record shows that the record tvas 
filed herein February 19, 1930, and printed June 
3,1930, appellant has commented on the fact oij its 

i 

enactment and has inferred if not specifically de- 

i 

dared that this enactment was a confession of 

i 

error in so far as other systems of quota are Con¬ 
cerned. Under these circumstances we submit that 
it is at least equally proper for the Commission 
to place all the facts before this Honorable Cburt 
and to show as a matter of fact that the quota Situ- 
ation is not altered by applying the method of 
evaluating and fixing quota provided for by Gen¬ 
eral Order 92 to the situation as it prevailed at 
the hearing date as disclosed by the record. 


i 

i 

i 

i 

i 


I 

i 
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This computation results in the following show¬ 
ing with respect to the State of Texas: 


(Assignments as of Jan. 21. 1030) 

192S: 

Population_ 

Per cent total facilities due_ 

Total units— 

Due_ 

Assigned_ 

Clear channel— 

Due_ 

Assigned_ 

Keg. Channel— 

• Due_ 

Assigned_ 

Local channel— 

Due- 

Assigned_ 


Net amount over quota_per cent_ 

Net amount over quota_units_ 


• >. 4S 4, 000 
19. 54 


15.02 
21. 97 


9.19 
12. 50 

5. OS 
G. 97 


1.3S 
2. 50 
40 
-fG.35 


If in our efforts to demonstrate the correctness 
of the Commission’s sixth finding of fact we have 
been wasteful of the Court’s time or otherwise im¬ 
posed upon its kind indulgence our justification is 
the importance of this particular matter and the 
necessity for disclosing all pertinent facts with re¬ 
spect thereto. The fact which stands out above 
this mass of charts, figures, and argumentative 
matter is the ultimate fact found by the Commis¬ 
sion. That Texas alreadv has, and at all times re- 
ferred to herein has had, more than its “fair and 
equitable” share of facilities is demonstrated not 
only by the quota figures contained in the record 
and those injected into this controversy by counsel 
but by the list of station assignments as well. Ap¬ 
pellant has made no contrary showing and none 
can be made because nothing contained in the rec¬ 
ord or elsewhere will support such a showing. 
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While criticizing the Commission for alleged in¬ 
consistencies said to appear in certain of its * 4 State- 
ments of Facts and Grounds for Decision 7 ’ filed jin 
appeal cases pursuant to section 16 of the Radio 
Act, as amended, appellant sets forth 4 so-called 
canons of construction which he savs the Cominis- 
sion has deduced from the Davis Amendment ajnd 
uniformly a implied and which if applied in this case 

I 

compel a reversal of the Commission’s decision), 

i 

As to the charge of inconsistency, it is respect¬ 
ful! v submitted that the Commission’s efforts) to 

i 

apply an entirely new legislative Act to an equally 
new and ever-changing set of facts and circum¬ 
stances are conducive to inconsistencies and that 
in the main the Commission has been as consistent 
in its application of the provisions of the Radio 
Act as other bodies exercising quasi-judicial pow¬ 
ers have been in the application of rules of much 
longer standing in similar situations. Moreover, 
the expressions found in the Commission’s “state¬ 
ments" must, like similar expressions in the opin¬ 
ions of a Court, be construed in the light of) the 
facts then before it and the question at hand. ! 

Of the 4 alleged canons of construction, only 1, 
namely, the first, need now be considered, th^ re¬ 
mainder being necessarily involved in the cohsid- 
eration given to other questions. (See pp. 33 to 
46, post.) This canon of construction, to usg the 
expression of counsel, is “that the Davis Aniend- 

i 

ment requires absolute compliance with General 
Order 40.’’ (Appellant’s brief, p. 25.) j 
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That this can not be an accurate statement, 
even of counsel’s contention, is apparent when 
it is remembered that the Davis Amendment is 
an enactment of Congress fixing a rule for the 
allocation of facilities and General Order 40 is 
a regulation of the Commission enacted for the 
purpose of reallocating facilities pursuant to that 
rule. Counsel’s real contention is that the provi¬ 
sions of General Order 40 compel the granting 
of this application. It is pointed out that Para¬ 
graph 4 (d) of General Order 40 provides that the 
frequency 550 kilocvcles and certain others therein 
specified “are allocated for use in all 5 zones with 


broadcasting stations permitted to operate simul¬ 
taneously. each station to have an authorized power 
not to exceed 1,000 watt*,” audit is strenuously con¬ 
tended that this provision entirely independent of 
other and different considerations requires the 
Commission to grant the construction permit in 
question. 


That tliei Commission did not intend and that 
General Order 40 will not in fact bear any such an 
interpretation is shown not only by that order and 
by the decisions of the Commission interpreting 
and applying it but by the explanatory matter 
accompanying it in the Commission’s Second 
Annual Report to the Congress of the United 
States. (See pp. 215, 218.) Thus in discussing 
the purposes and provisions of General Order 40 
the Chief Engineer of the Commission said on 
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! 

i 

I 


p. 218 in the analysis of that order quoted from and 
relied upon bv counsel: j 

It is believed that heterodyne interfer¬ 
ence is eliminated except on the 9 limited 
service channels and the 6 local service 

__ i 

channels. If such interference should! de¬ 
velop on any of the 75 heterodyne free chan¬ 
nels the Commission may regulate it] by 
reducing a station’s power or by eliminating 
one or more stations. j 

The principal features of the allocation 
such as the assignment of an amount of 
power and of particular frequencies to 
particular localites can not in general be 
altered because of the interdependence 
of the frequency and distance separations 
throughout the entire set-up. However, 
the selection of stations in a given 
locality to be put in a particular power 
class, the selection of stations in a locality 
to be assigned to the specific frequencies 
allotted to the locality, and the relative 
amounts of time divisions by groups of sta¬ 
tions, are all features which can be changed 
at anv time as the Commission sees fit with- 
out affecting the soundness of the set-dp in 
any way. Thus the Commission will have a 
quick and definite way of determining jwliat 
its action should be on all broadcast license 
applications. j 

It appears therefore that even at the time qf the 
enactment of this order it was anticipated that 
interference might develop on channels presumed 

13480—30 ■ 5 


i 


i 
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to be free of such interference, and it was assumed 

that General Order 40 was sufficiently elastic to 

•/ 

permit alterations in power and hours of operation 
even to the extent of entirely eliminating certain 
stations for the purpose of obviating such inter¬ 
ference. The taking of similar steps for the pre¬ 
vention of ruinous interference on channels where 
a negligible amount is presumed and expected 

■would seem to be but a corollary of that rule of 

* 

construction and would certainly include a denial 

* 

of authorization for new construction under those 
circumstances. Moreover, Paragraph 4 (d), if 
construed as rigid and exacting in other respects, 
fixes the maximum but not the minimum or only 
power to be used on the frequency of 550 kilocycles, 
obviously, for the purpose of preserving elasticity 
of the order in that respect. In no event could it 
be said to compel the Commission to grant an ap¬ 
plication for the use of the maximum power on this 
frequency irrespective of interference and other 
considerations. 

If it be contended, as counsel seems to suggest, 
that the refusal to grant appellant’s application is 
in effect a denial of equality to the third zone the 
following answers are suggested and furnished by 
the matter heretofore considered: (1) The third 
zone already has its “ fair and equitable ” share of 
facilities. (R. 121.) (2) The facilities now al¬ 

located to and in use in the State of Texas are 
already in excess of its “fair and equitable ” share 
as that term is used and employed in the Davis 


I 

I 


Amendment. (See pp. 17 to 28, ante.) (3) The 
State of Texas is not the entire third zone, eten 
though it does have the “ lion’s ” share of jthe 
facilities. j 

Furthermore, appellant’s statement that the fre¬ 
quency 550 kilocycles can not be used elsewher^ in 
the third zone is entirely voluntary and is without 
support in the record or elsewhere. This Cburt 

i 

judicially know's that there are numerous localities 
in the third zone where a greater mileage separa¬ 
tion from existing stations on the same frequency 
could be obtained and there are doubtless nuiner- 
ous other localities in the third zone which wrould 

I 

« 

be willing to use this frequency with a powder j out¬ 
put of less than the maximum prescribed by Para¬ 
graph 4 (d) of General Order 40. 

The impossibility of adopting appellant’s j con¬ 
struction of General Order 40 is further illustrated 

i 

when it is remembered that General Order 40 is not 
paramount to but is a regulation enacted under and 
pursuant to the Radio Act of 1927, as amended 
March 28, 1928, and that, as heretofore d^mon- 

i 

strated, even the faintest semblance of compliance 
with this amendatory Act precludes favorable 
action on the application in question. 

C. THE COMMISSION’S FIRST, SECOND, THIRD, AND FOURTH 

FINDINGS OF FACT 

Appellant has considered the Commission’s first, 
second, third, and fourth findings of fact together 
and as so considered charges that there is not a 
scintilla of evidence to support them or either of 


i 
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them. In an effort to preserve the continuity of 
this, the Commission’s, answer to this charge, it 
will be met as laid. As a basis for this considera¬ 
tion let us determine the situation in “ West Tex¬ 
as” at the hearing date. 

Abilene is a city of approximately 32,000 inhab¬ 
itants, located in the State of Texas just east of 
the 100th meridian in the approximate, if not the 
exact, geographical center of the state. The twin 
cities of Fort Worth and Dallas are, respectively, 
approximately 150 and 175 miles to the east and 
slighty to the north. Austin, the capital of the 
state, is approximately 200 miles to the south and 
east. San Antonio is approximately 250 miles to 
the south, and Houston is approximately 300 miles 
to the south and east. Abilene claims (this will 
probably not be conceded by either Fort Worth or 
Dallas) as its “trade territory” all that territory 
within a radius of 100 miles of the city and con- 
sisting of some 22 counties. Broadcasting facili¬ 
ties have already been allocated to the city of Abi¬ 
lene and vicinity and are now being used by a sta¬ 
tion located therein operating without limit as to 
time, under the call letters KFYO, on the fre¬ 
quency of 1,420 kilocycles with 100 watts power 
nighttime and 250 watts power daytime. 

It is not seriously contended that a proper use of 
the facilities now allocated to and in use in Abilene 
would not result in adequate service to the city and 
immediate vicinity but it is claimed that adequate 
service to the “trade territory” and not to the city 
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i 

I 

i 

j 

i 
i 
i 

i 

proper is the goal to be achieved by the proposed 
station. (Appellant’s brief, pp. 35, 36.) It is 
claimed that radio reception conditions are so poor 
due to “static” and climatic conditions that ridio 
service is not available to this territory from! the 
outside. (Appellant’s brief, p. 30.) 

The first question about which there is serious 
controversy is that with respect to reception condi¬ 
tions in Abilene territorv and vicinity. That! the 
importance of this question to the case attempted to 
be made by appellant can hardly be over-empha¬ 
sized is manifest from an examination of the plan 
and contents of his brief. These circumstances 

i 

would seem to justify a somewhat detailed coijsid- 
eration of the evidence on this question anc). an 
analysis of appellant’s contentions in the ligKt of 

i 

this evidence. 

The evidence on the question of reception [con¬ 
ditions is epitomized in the testimony of appellant 
on that subject. Appellant stated on direct ex¬ 
amination that “reception conditions in ‘West 
Texas’ particularly are not good; they are inter¬ 
fered with a great deal by static in that territory, 

i 

w T hich stops us from receiving good reception from 
distant stations.” (R. 47.) Appellant further 
testified than in addition to Station WLW atj Cin¬ 
cinnati, Ohio (R. 47) (1,000 miles distant, operat¬ 
ing with a power output of 50 kilowatts) Abilene 
now received occasional programs from Station 
WBAP at Fort Worth (R. 49) (150 miles distant, 
with a power output of 5 kilowatts) and from) Sta- 



tion WFAA at Dallas (R. 51) (175 miles distant 
with a power output of 5 kilowatts). This is the 
showing relied upon by appellant to establish that: 

(1) “West Texas” does not have radio service and 

(2) the necessity for and the utility of the proposed 
station. Neither of these facts are established by 
the evidence as we shall demonstrate. 

It is obvious that any determination by the Com¬ 
mission must take into consideration not only the 
conditions as they existed at the hearing date but 
must also consider and give proper effect to changes 
in conditions which are certain in the immediate 

future in view of facts disclosed bv the record. 

%/ 

The function of licensing perhaps more than any 
other administrative function, save that of rate 
making, requires this sort of scrutiny and exami¬ 
nation before any proper determination can be 
made. The evidence relied upon, even if its accu¬ 
racy is conceded, wholly ignores this principle as 
well as material facts disclosed bv the record. 

As pertinent to this question the record discloses 
that at the hearing date Station WBAP at Fort 
Worth, Texas, had already constructed a 50-kilo¬ 
watt transmitter (R. 86), which was at that time 
operating with a power output of only 5 kilowatts; 
that Station WFAA at Dallas had been issued a 
construction permit to increase its power output to 
50 kilowatts, and that Station WOAI at San 
Antonio had been issued a similar instrument of 
authorization. 
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i 

i 

i 

i 


The effect of such an increase in the power out¬ 
put of neighboring stations is matter of cominon 
knowledge. That the radio reception conditions of 
Abilene as well as its 44 trade territory” will be 
vastly changed by the increase in the power output 
of the stations thus authorized can not be doubted. 
In the case of United States v. American Bond and 
Mortgage Company (31 F. (2d) 448, 453),; the 
Court said: 

i 

i 

In making allocations it is necessary to 
consider the 44 service area ” and 44 nuisance 
area ” of stations. The carrier wave travels 
far beyond the area in which the station can 
give good service to listeners into areas 
where it is still sufficiently strong to clause 
objectionable heterodyne interference jwith 
the broadcasting of other stations. In prac¬ 
tice conditions vary to such an extent! that 
the service area and nuisance area can be 
defined only with approximate accuracy. 
A definition of the different types of areas 
under average conditions during evening 
hours is shown bv the following table: I 

o 


Power of station 

Radius of area 
of very good 
service 
(city dweller) 

| 

Radius of area 
of good sen-ice 
(suburban 
dweller) 

Radius of area 
of fair service 
(rural listener) 

! 

Radius of 
nuisance area 

50 watts.... 

2 miles... 

10 miles_ 

100 miles. 

300 m|iles. 

100 watts___ 

3 miles. 

15 miles. 

150 miles_ 

450 miiles. 

500 watts___ 

6 miles.._ 

30 miles_ 

300 miles._ 

900 miles. 

1,000 watts___ 

9 miles.. 

45 miles. 

450 miles_ 

1,350 

bailes. 

5,000 watts_ 

20 miles_ 

100 miles. 

1,000 miles_ 

3.000 

miles. 

50,000 watts_ 

60 miles_ 

300 miles_ 

3,000 miles.... 

1 

Bevohd limits 




of <J 

ountry. 
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These figures, having been adopted by the Court 
in the cited case as a workable approximation un¬ 
der normal conditions, are now useful for the same 
purpose, and from these we may determine not 
only the accuracy of appellant’s charge that “West 
Texas” does not have radio service but the neces¬ 
sity for the proposed station. 

From these it appears that if the proposed sta¬ 
tion were constructed and placed in operation un¬ 
der normal conditions at the full power output of 
1,000 w’atts, it would render very good service to 
all listeners within a radius of 9 miles of the trans¬ 
mitter, good service to all within a radius of 45 
miles, and fair service to all within a radius of 
450 miles. But reception conditions are not nor¬ 
mal. They are very bad. (Appellant’s brief, p. 
30.) Under these conditions the best that could be 
hoped for would be very good to good service to 
all within a radius of 9 miles and good to fair serv¬ 
ice to all within a radius of 45 miles. In addition 
to this fact, the area which appellant expects to 
serve and from which it intends to draw the eco¬ 
nomic support for the proposed station, has a ra¬ 
dius of 100 and hot of 45 miles. Under the same 
conditions the entire “trade territorv” of Abilene 
would be well within the “good to fair” service 
area of both Station WBAP at Fort Worth and 
Station WFAA at Dallas, respectively 150 and 
175 miles from Abilene, and Abilene itself, as well 
as a good portion if not all of the “trade terri¬ 
torv,” would be within the same service area of 

•j 7 
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I 

Station WOAI at San Antonio, 250 miles distant. 

On the other hand, if it is assumed that reception 
conditions are not “as black as painted’’ (andj the 
record discloses a basis therefor; R. 47) and that 
the proposed station operating on the power; re¬ 
quested would serve an area surrounding Abilene 
with a radius of substantially 450 miles, then; the 
same territory would receive regular service from 
the present 100-watt station (radius of fair service, 
150 miles); from Station WBAP at Fort Worth; 

• i 

from Station WFAA at Dallas; and from Station 
WOAI at San Antonio (all with a fair servic^ ra¬ 
dius of 3,000 miles), as well as occasional service 
from many other stations within and without the 
state (R. 80-116). 

Thus we submit it is apparent that in any event 
and upon any hypothesis there can be no dispute 
but that radio reception in Abilene and vicibity 
would be materially altered and improved by thb use 
of additional power by Stations WFAA, WBAP, 
and WOAI; that the Commission not only had the 
right but it was by law compelled to consider i this 

i 

material change in circumstances which made nec¬ 
essary its third finding of fact and that neither the 

_ i 

inadequacy of the service of “West Texas” nor the 
utility of the proposed station is established byt the 
evidence. 

But there are other and additional reasons why 
the Commission could not, consistent with a prpper 


i 

| 


i 
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application. of the statutory standard, grant ap¬ 
pellant’s application. 

As heretofore pointed out, there is now a station 
in Abilene operating on the frequency of 1,420 kilo¬ 
cycles without limit as to time, and with 100 watts 
nighttime and 250 watts daytime power. These 
facilities have been allocated to and are now in use 
in Abilene. 1 The Commission is compelled under 
the Radio Act of 1927, as amended (section 9), and 
particularly under section 5 of the amendatory 
Act of March 28, 1928, to view the authorization 
and construction of broadcasting stations as an al¬ 
location of facilities to a given zone, state, or local¬ 
ity, and not to an individual applicant. While it 
is of course necessary that there be an applicant 
and that both the applicant and his application be 
proper, the granting of an individual application 
is only the necessary incident to the end to be at¬ 
tained. The question to be determined in the case 
of any application is, first: Whether or not the 
public interest, convenience, and necessity would 
be served by authorizing the construction and oper¬ 
ation of a station in the given locality in view of 
its need for and its then existing service, and, sec¬ 
ondly: whether or not the applicant is a proper 
person to be entrusted with the privilege and duty 
of supplying this service if in fact it is needed. 
When an award of facilities has been made to a 
given locality, there is a degree of permanence to 
that award which is not inherent in the granting 
of privileges to an individual. 
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But the fact that the one consideration is para¬ 
mount does not indicate that the other is entirely 
negligible. It does not mean that public interest 
will in all cases be served by ruthlessly disregard¬ 
ing and ignoring the individual licensee even, 1 if 
there be no strict legal objection to such action. 
The application of these principles and their bear¬ 
ing upon the question at hand is manifest. 

T. A. Kirksey, the licensee of the existing Ra¬ 
tion, KFYO, has made repeated, requests for tod 
has consistently been denied increases in power. 
(R. 14, 71, 73.) As counsel points out, this!in¬ 
volved an application for a regional as distin¬ 
guished from a local status and in effect presented 
the same questions with regard to the first tod 
paramount consideration (the needs of Abilene 
and vicinity) that is presented by the present lap- 
plication and to a degree at least was an adjudica¬ 
tion of that question adverse to appellant’s present 
contention. 7 j 

. j 

The second consideration, namely, whether or 
not the appellant is a proper person to be entrusted 
with the privilege and duty of supplying this serv- 

j 

ice if needed as against Kirksey, the licensed of 
Station KFYO, is not but should be presented be- 

i _ 

7 While it is true that appellant asserts on p. 29 ojf his 
brief that no such application was ever made by Kiifksey, 
such statement is entirely voluntary and is without support 
in the record. The record discloses (R. 71. 73) that requests 
for power increase were made and it must be assumed in the 
absence of a contrary showing in the record that such Appli¬ 
cations were in proper form. 
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fore additional facilities are allocated to this terri¬ 
tory. It is true that the record contains the stipu¬ 
lated substance of affidavits to the effect that the 
station now utilizing the facilities allocated to Abi¬ 
lene and vicinity is not making the best use of these 
facilities. (R. 74, 78.) On the other hand, there is 
similar evidence opposed to this charge. (R. 31, 71, 
73.) The presence of evidence of this character 
lead the Commission in its statement of facts to 
point out: “As to the second fact (license viola¬ 
tions by Station KFYO), it must be remembered 
that this is not a proceeding to revoke the license 
of Station KFYO or even to determine as between 
the present applicant and the present licensee of 
Station KFYO who is best able to meet the test of 
public interest, convenience, and necessity in the 
use, control, and operation of the facilities now 
allocated to Abilene and vicinity and now being 
used by Station KFYO. This proceeding presents 
rather the question of whether or not the public in¬ 
terest would be served by granting the applicant 
authority to construct and ultimately to operate an 
entirely new station of the character specified in 
the application, in a broadcasting field which is ob¬ 
viously now containing far too many stations.” 

In any event the errors of Station KFYO, 
whether of commission or of omission, have not 
been sufficient to justify the Commission in revok¬ 
ing its existing license, and we desire to further 
emphasize the importance of that observation and 
its applicability to this and other cases. 
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i 

All too frequently it is the practice of applicants 
for instruments of authorization to strenuously 
insist both before the Commission and this Hon¬ 
orable Court that their claim to such an instrument 
is most meritorious and in fact superior! to 
any other that could be asserted but at | the 
same time studiously avoid any direct compari¬ 
son of their case with that of another, licensee 
or applicant. This is done by selecting a frequency 
not then in use in the immediate locality and whjollv 
without regard to its effect upon the national 2one 
or state set-up or the needs of the particular local¬ 
ity. A well-advised applicant will prefer to stake 
his all against the Commission's opposition, which 
must necessarily be in the form of engineering! and 
technical opinion (because of the practical impos¬ 
sibility of conducting adequate field tests iii all 
cases) instead of opposing the fact evidence of an 
existing licensee with similar evidence. It is 
unfortunately the fact that certain applicants have 
been able in this manner to crowd their wav| into 
already overcrowded zones, states, and localities. 
The effect of this is to injure the cause of broad- 

i 

casting and the reception of the public by not! only 
creating physical but economic interference. In¬ 
terference of the first type has already been dis¬ 
cussed. Interference of the latter type furijishes 
the basis for the Commission’s fourth finding of 
fact and will now be considered. 

It is singularly significant that there is not a line 
in the transcript and not a statement in the 4^ten- 
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sive and excellent brief tiled in this case which tends 
to refute the Commission's fourth finding of fact. 
It is true that mention is made of the commercial 
and economic possibilities of Abilene, but in the 


last analysis and in spite of the glowing report of 
the Chamber of Commerce (R. 61), we submit that 
a detailed examination of the record will lead to an 
adoption of the conclusion stated by the Commis¬ 
sion wherein it said: “It does not appear, however, 
that the situation of Abilene is greatly different 
from that of other cities of its size and character 
either as to the available broadcasting talent or the 


demand for radio-broadcasting 

y_- T 


service 


for adver¬ 


tising and other economic uses which produce reve¬ 
nue necessary for the maintenance and operation 
of a broadcasting station" (R. 14). 

It is true that according to appellant's conten¬ 
tion the present licensee of Station KFYO is not 
making the most of the available program and busi¬ 
ness opportunities but it is likewise true that this 
charge is controverted in the record and that such 
opportunities are strictly and severely limited. 
After all, a city of 32,000 is not a metropolis 
whether it is located in “ West Texas ” or else¬ 
where. Appellant says that in view of the record 
“ surely it can not be claimed that the Abilene 
‘ trade territory ’ can not support a regional sta¬ 
tion " (brief, p. 35). and again implies (brief, p. 
38) that the Commission is contemptuous of the 
ability of “ West Texas " to support one regional 
station. That is not the question. The question is 



whether or not public interest, convenience, and 
necessity would be served by granting the applicant 
authority to construct and ultimately to operate an 
entirely new station of the character specified in 
the application or, as confined to this particular 
issue, whether or not the demand for radio-broad- 

/ i 

cast service for advertising and other economic uses 
which produce revenue necessary for the majnte- 
nance and operation of a broadcasting station is 
sufficient to insure the proper and continued opera¬ 
tion of both the facilities now allocated to arid in 

i 

use there and of the facilities requested. 

We submit that this interrogatorv must be 

i 

answered in the negative and in accordance iwith 


the Commission’s finding on that subject. (R.| 17.) 
The issues presented and tried were with reipect 
to a new station and not the existing one. ^Yhile 

i 

the Commission is not a public utility commission 
and has no authoritv to exclude or admit new- 
comers in the field solelv on economic grounds, it 
has the duty of administering the provisions of the 
Act in the public interest, convenience, and Neces¬ 
sity. This or no other good purpose would be 

i 

served by a duplication of facilities in a I com¬ 
munity where the demand for additional servjice is 
not sufficiently great to justify the economic exist¬ 
ence of more than one. If the Commission | is to 
reverse its previous decision in refusing to allocate 
regional facilities to Abilene, it should do jso in 
favor of the existing station or revoke the license 
of Mr. Kirksey in a proceeding initiated foij that 
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purpose. If appellant believes himself entitled 
to the facilities now allocated to Abilene, he may 
apply for them and if his operation and the needs 
of the community then justify other or additional 
facilities, he may likewise make proper application 
therefor. The Commission’s first, second, third, 
and fourth findings form the basis for these con¬ 
clusions and are fully sustained by the record. 

D. THE COMMISSION'S ** STATEMENT" 

The practice of the Commission in delaying the 
preparation of a more or less formal draft of its 
“statement of facts and grounds for its decision” 
until after notices of appeal have been served upon 
it in cases arising under section 16 of the Radio 
Act is to an extent at least a creature of necessity. 
During the fiscal vear October 1,1928, to November 
1,1929 (Third Annual Report of the Federal Radio 
Commission to the Congress of the United States, 
p. 44), 266 hearings were held on applications for 
various instruments of authorization and the fiscal 
year last past has seen a further increase in the 
number of hearing cases. The preparation of for¬ 
mal “statements” in all cases is not onlv a tremen- 
dous task but quite unnecessary. The framers of 
the Act, as originally enacted, evidently had some 
insight and understanding of this matter because 
nowhere except in section 16 is there to be found 
any requirement that such a formal “statement” 
be prepared and only then in those cases wherein 
an appeal is taken from the Commission’s decision. 




In section 16, as originally enacted, the decision 
of the Commission is recognized as something sep¬ 
arate and apart from “the full statement in writ¬ 
ing of the facts and grounds for its decision.” 
The Commission has consistently followed this 
practice in all cases arising under section 16, land 
Congress must have been familiar with this prac¬ 
tice in view of the disclosures made in the Third 
Annual Report to it. (Third Annual Repoijt of 
the Federal Radio Commission to the Congress 
of the United States, pp. 9, 31.) j 

Moreover, when section 16 was amended bv Pub- 

* ! 

lie Law 494, approved July 1, 1930, we find Con- 
gress not only failing to provide for the prepara¬ 
tion of written “statements” in all cases but im¬ 
pliedly recognizing and approving the practilee of 

i 

the Commission by fixing the period for filing the 
originals or certified copies of all papers ainjl evi¬ 


dence presented to it upon the application involved 
at a time thirty davs after the filing of the notice 
of appeal and providing an additional thirty-day 
period within which the Commission may /file a 


full statement in writing of the facts and grounds 
for its decision. In view of this and the farther 
fact that not even this appellant denies the 1 right 
of the Commission to so prepare and file its 
“statement” there would seem to be no pbint in 
prolonging this discussion. However, appellant 
claims that even though the Commission j has a 

i 

right to do this, no presumption of correctness can 
attach to its action under these circumstances. 



48 


It is fundamental that a person can not be pe¬ 
nalized for doing* something which he has a legal 
right to do. , It would seem to be equally manifest 
that if the Commission has a legal right to prepare 
and file its “statement” in this manner (and appel¬ 
lant concedes it has this right, appellant’s brief, 
p. 39), that its decision is entitled to no less weight 
than that which tins Court stated in the case of 
Technical Radio Laboratory v. Federal Radio Com¬ 
mission (36 F. (2d) 111-114) should be given it. 
If section 16 had made no requirement with respect 
to a “statement** the Commission*s decision would 


still have been presumptively correct: since it has 
required a “statement” but not required it to be 
prepared and filed at the time of the Commission’s 
decision, the presumption of correctness still at¬ 
taches unless and until this Honorable Court de¬ 


termines, as a matter of fact or law, that such 
decision is incorrect. 

Whatever can be said of the Commission’s 
“statement” in tins case, it can not be said that 
it is either intended as, or that it is in effect an 
answer to appellant’s assignments of error as con¬ 
tained in its notice of appeal. (Compare E. 1-12 
and E. 12-17.) Neither would it seem to be objec¬ 
tionable that a “statement” could be so drafted as 
to constitute such an answer. Such a “statement” 

merelv serves to afford the court with a more con- 
* 

cise statement of the propositions of fact and law 
involved in the decision. If the record does not 
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sustain the Commission’s decision or its finding 

upon any particular point it can be determined as 

readilv wlien tlie Commission’s “statement” is in 
* 

the nature of an answer to the assignment; of 

i 

errors as otherwise. If the “statement” is bad 
the decision may vet be correct and conversely 
the “statement” may be good and the resulting 
decision bad. j 

The case of Wichita Railroad and Light Ct j>. v. 
Public Utilities Commission of Kansas (260 U. S. 

i 

48) is not in point. In that case the commission 
was by statute required to find as a condition pre¬ 
cedent to the establishment of a new rate schedule 
that the existing rate was “unjust, unreasonable, 
unjustly discriminatory, or unduly preferential” 
in much the same manner that the Commission is 
required to find as a condition precedent to j any 
determination or order by it that public interest, 
convenience, and necessity will be served thereby. 

. i 

This jurisdictional finding was absent in the fated 
case but is not in the present. The Supreme Court 
held that to approve such an administrative Order 
without the jurisdictional finding w’as in effect to 
approve an illegal delegation of authority.; No 
question of written reasons for the finding was in¬ 
volved in the cited case and no question involved in 
that case is involved in the case at bar. 

j 

If it be contended, as appellant seems to corjtend, 
that a finding that public interest, convenience, and 
necessity will or will not be served involves con¬ 
clusions of law as well as findings of fact, the answer 
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is that in the cited case, Wichita Railroad and 
Light Co. v. Public Utilities Commission of Kansas 
(supra), the finding as to reasonableness of rates 
also involved conclusions of law as well as fact. 
Furthermore, the finding of public interest, con¬ 
venience, and necessity is the jurisdictional fact 
required to be found under the Radio Act of 1927 
even as the statute of Kansas under consideration 
in the cited case required a jurisdictional finding 
with respect to existing rates. 

The case of State ex rel Lemke v. Chicago and 
Northwestern Railroad Company (46 N. D. 313) 
is likewise readily distinguishable. The case there 
involved was an appeal from an order of which no 
formal record had ever been made. 


III. AICSWIS TO APPELLANT'S BRIEF ON ALLEGED 
PROCEDURAL IRREGULARITIES 

A. AS TO UNREVEALED DATA ALLEGED TO HAVE BEEN 
CONSIDERED BY THE COMMISSION 

Violent objection is made by appellant to the 
fact that the Commission denied its application 
made under date of January 21, 1930, to examine 
the “engineering, legal, and other reports, recom¬ 
mendations and correspondence considered by the 
Commission in this case.'’ What appellant is in 
reality attempting to do is to make a self-serving 
declaration that such facts were considered by the 
Commission the basis for what he alleges to be an 
arbitrarv and unreasonable action amounting to a 
denial of due process. 



I 

i 


! 

i 

i 


It is highly important, in fact absolutely neces¬ 
sary, that an administrative body or for that mat¬ 
ter any governmental body have certain intra-de- 

i 

partmental or divisional files that are not open to 
public inspection. The Commission has such a 
system of files. 

As pointed out in the Commission’s Third An¬ 
nual Report to the Congress of the United States 
(pp. 53, 54), these files or a part thereof are used 
as the basis for determining whether an applica¬ 
tion will be granted without a hearing or desig¬ 
nated for hearing. What this report perhaps does 
not sufficiently show but which is nevertheless a 
fact is that neither these files nor the contents 

i 

thereof are used as evidence in anv case after it 
is designated for hearing except as the contents of 
the technical or legal recommendations may b0 in¬ 
corporated into the record by the testimony of 
witnesses under oath and subject to cross-exami¬ 
nation. | 

Thus, in the present case, the Commission’s 
statement of facts after reviewing the proceedings 
(R. 12-13) states: “Upon the record thus ffiade 
the cause was submitted ” (R. 13). Furthermore, 
section 16 of the Act, as originally enacted, requires 
that the Commission file with this Honorable Court 

i 

as the record in any case appealed pursuant tof that 
section “ the originals or certified copies 0f all 
papers in evidence presented to it upon the Origi¬ 
nal application for a permit or license, etc.” j This 


i 
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Honorable Court, therefore, tries all cases arising 
under section 16 and must try this one upon the 
premise that all in the nature of evidence consider¬ 
ed by the Commission in denying the application in 
question (except that stipulated out by counsel) is 
now in the printed transcript of record before the 
court. 

It must be manifest that an appellant can not 
establish the commission of harmful or prejudicial 
error bv making the bald assertion that such error 
was committed. That would be the converse of the 
rule heretofore pertaining.in all appellant tribu¬ 
nals to the effect that an appellant has a dual bur¬ 
den. namely : (1) That of proving the commission 
of the alleged error, and (2) its prejudicial or prob¬ 
able prejudicial effect on his cause. An adoption 
of appellant ’s theory would not only be destructive 
of the presumption of correctness which attaches 
to the doings of any inferior tribunal until the con¬ 
trary is determined in a legal proceeding for that 
purpose, but would be destructive of the very basis 
for all appellate proceedings in that it would tend 
to impeach the validity and integrity of the record 
prepared and certified to the superior by the infer¬ 
ior tribunal. Obviouslv such a theorv can not be 

•/ •/ 

countenanced or adopted. 

Of the many cases cited by appellant in support 
of his position all are to the same effect and only 
two need be noticed. In the cases of Interstate 
Commerce Commission v. Louisville <5c Nashville 
Railroad Company (227 U. S. 88) and United 
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i 


States v. Abilene and Southern Railroad Company 
(265 U. S. 274), the Supreme Court of the United 
States was not confronted with the situation pre¬ 
sented bv the case at bar but by cases where ithe 
administrative body had admittedly based its kle- 

* J j 

cision upon matters not offered in evidence at ithe 
hearing and concerning: which no cross-examina- 

O ~ I 


tion had been had. Under the circumstances pre¬ 
sented in the cited cases the court held that such 

j 

conduct amounted to a denial of due process, j Xo 

i 

such question is or can be involved in the present 
case unless it is assumed as a matter of fact that 
the Commission has violated the statutory mandate 

i 

in failing to certify all papers and evidence iised 
by it to the appellate tribunal. j 

It is therefore apparent that appellant has either 
failed to understand the holding in the cited cases 

i 

or has cited them in support of an analogy which 
does not exist in fact. In anv event, it is manifest 

%i 7 

that there can be no merit in the objection hiade 
by him to the regularity of the proceedings in this 
respect. j 


B. AS TO ALLEGED IRREGULARITIES IX THE ADMISSION OF 


EVIDENCE 

i 

The appellant complains of certain alleged ir¬ 
regularities in the conduct of the hearing held bv 
the Commission both on January 7 and Januaj-y 21, 
1930. These objections relate to an alleged de¬ 
parture in the evidence from that outlined in the 
statements of counsel, the action of the hearing 


i 
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commissioner in reserving rulings on questions of 
evidence, and certain rulings actually made by the 
hearing commissioner. These will be considered 
in that order. 

The record contains three more or less extensive 
statements made by representatives or attorneys of 
the parties. Two of those were made upon behalf 
of appellant (see statement of Congressman R. Q. 
Lee (R. 40-42), Mr. Segal (R. 39—40 and 42- 
45), and one on behalf of Mr. Kirksey, the owner 
and operator of Station FYO (R. 30-35)). All 
were statements of counsel and so understood at 
the time. (R. 35.) The departure of which ap- 
peliant complains is that arising upon a comparison 
of Mr. Blanton’s statement with the evidence then 
and subsequently introduced at the hearing. Dur¬ 
ing Mr. Blanton’s statement he made certain state¬ 
ments that evidence would be offered to the effect 
that one Rowe, the former employee and operator 
of Station KFYO, 4 *became dissipated,” 44 became 
drunk,” and that 44 Rowe has incited this applica¬ 
tion.” Later on an affidavit bv T. E. Kirksey was 
in fact furnished which stated that Rowe 4 4 became 
dissipated,” and that 44 Rowe has tried 
in every way possible to ruin me and my plant.” 
(R. 70-71.) 

It is apparent that the alleged departure, if in 
fact it was a departure, was trivial, to say the least, 
and that no prejudice could possibly result to ap¬ 
pellant’s case on account thereof. The contents 
of these affidavits are not referred to by the Com- 
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I 

mission in this brief or elsewhere for the purpose 
of supporting the decision of the Commission on 
the merits but only for the purpose of showing the 
triviality and inconsequential nature of appellant’s 
objection. In the Commission’s “statement’!’ (R. 
16) it was pointed out that none of these affidavits 
tended to prove or disprove the issues properly pre¬ 
sented for trial. 

The objections of appellant to the practice of the 
hearing commissioner in reserving rulings on evi¬ 
dence are likewise extremely technical and Hyper¬ 
critical. The question of reserved rulings oil evi¬ 
dence arises for the most part in instances where 
a large number of affidavits were offered as a jsingle 
exhibit and it was a manifest impossibility fto im¬ 
mediately rule on their admissibility (R. $1; R. 
45-46) and in certain other cases, like the statement 
of Mr. Blanton, regarding the evidence I which 
would subsequently be offered in support of h state¬ 
ment of counsel (R. 33-34). When it is further 
understood that appellant as well as Station KFYO 
profited by the matter of reserved rulings, the pres¬ 
ent objections to the regularity of the conduct of 
the hearing are made with even less grace. (R. 
45-46.) | 

i 

In the case of Technical Radio Laboratory v. 
Federal Radio Commission, supra, this Honorable 
Court held that the strict rules of evidence pertain¬ 
ing in jury trials need not necessarily be followed 
in the conduct of hearings before the Federal Radio 

i 

Commission. It is true, as counsel points out, that 
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certain members of the Federal Radio Commission 
are not lawyers and would not be expected to be able 
to distinguish in all eases between evidence prop¬ 
erly admissible and that which is not. But it is 
* 

likewise true that the Commission has legal and 
technical advisors and that there is an express 
declaration in the Commission's statement to the 
effect that such matters were considered irrevelant 


and immaterial to the issues involved. (R. 16.) 

If the contention of counsel prevails, then every 

hearing of a quasi-judicial nature before every 

board or commission exercising such powers is at 

least prima facie erroneous if any of its members 

are lavmen and anv irrelevant matter comes to its 
* * 

attention. Obviously this is not the law. 

While appellant does not contend that the ruling 
of the hearing commissioner admitting the Com¬ 
mission's quota figures in evidence (R. 60-61) is a 
procedural irregularity which .justifies reversal, he 
does severely criticise this procedure (appellant's 
brief, pp. 21-23). That this criticism is in fact un¬ 
founded is demonstrated by an examination of the 
record. 


The record discloses (R. 60-61) that the docu¬ 
ment referred to and subsequently made a part of 
the record in the case was a public, as distinguished 
from a private, document. Thus, as stated on the 
hearing by counsel for the Commission, “the quota 
figures have been prepared under the mandate of 
the Davis Amendment requiring an equal distribu¬ 
tion of radio broadcasting facilities.” This fact 
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was further established by the statement of the 
hearing commissioner. (R. 60.) The admission 
of quota figures in evidence was not objected to! by 
appellant on the ground that such a document was 
not a public document. Neither was it contended 
that the paper actually offered was not a full, tijue, 
and correct copy of the figures adopted by the 
Commission. It was contended merelv that! no 
opportunity had been offered to cross-examine jthe 
persons who prepared the same and that there ^vas 
no data available showing how the same had been 
prepared. (R. 60.) I 

That this is not a proper ground for the exclu¬ 
sion of such a document is established bv a long 
line of authorities (Kendrick v. Hughes, 15 M 7 all 
123; White v. U. $., 164 U. S. 100; Evanstok v. 
Gunn, 99 U. S. 660). The rule deducible from 
the cases and applicable here is that relevant 
official documents or memoranda are always admis¬ 
sible in evidence although their authenticity !has 
not been confirmed by the usual tests of trjuth, 
namely, the swearing and cross-examination of per¬ 
sons who prepared them. 

Furthermore, the record discloses that in j the 
case at bar a member of the Commission tendered 
himself for cross-examination as to how the quota 
figures were prepared. Much is attempted tj) be 
made of the fact that this commissioner also jcon- 
ducted the hearing and it is contended in this con- 
nection that this conduct, which was entirely; 
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voluntary on the part of the commissioner, in some 

way operated to the prejudice of appellant’s case. 

That circumstance certainly did not detract from 

«/ 

his knowledge of the matter and in view of the 
practice recognized in certain jurisdictions and 
provided for by statute in others whereby a judge 
who hears a case may testify in such a proceeding, 
appellant’s contention would seem to be trivial, 
to say the least. (See note L. R. A. 1915 F. 767.) 
In any event, appellant was given a right which he 
was privileged to exercise or refuse at his option, 
and having failed to exercise it or call other wit¬ 
nesses for the purpose of proving the facts sought 
to be established, he can not now be said to have 
been prejudiced thereby. 

In the final analysis the Commission’s quota fig¬ 
ures show on their face what they purport to be 
and the method of their computation. These facts 
have been fully and we hope fairly treated by both 
parties in their respective briefs on the merits af¬ 
fording this Honorable Court an ample basis upon 
which it “may alter or revise the decision appealed 
from and enter such judgment as to it may seem 
just.” (Section 16; Federal Radio Commission 
v. General Electric Company, 74 L. ed. 514.) Thus 
the purpose of any hearing before the Commission 
and the certification to this court of any record 
made thereon has been fully complied with and no 
prejudice could have resulted to appellant or his 
cause regardless of the correctness or incorrect¬ 
ness of the procedure complained of. 
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IV. CONCLUSION 


This is the first case appealed to this Honorable 
Court involving the correctness of a decision of the 
Federal Radio Commission in denying authority 
to construct and ultimately to operate an entirely 
new broadcasting station. As such it involves a 
new and different application of the statutory 
standard of public interest, convenience, and 
necessitv. j 

I 

It was the intention of Congress in enacting the 
Radio Act of 1927, as amended, and particularly 
the amendatory Act of March 28, 1928, to provide 
a regular and dependable service to all and exclu¬ 
sive privileges to none. To justify its existence 
the Commission must achieve this object in so far 
as it is possible to do so under conditions as they 
exist in fact and within the express and necessarily 
implied limitations of the Act. j 

To achieve this object the Commission must have 
the right to exercise a reasonable and sound $is- 

i 

cretion in the denial as well as in the granting ol 


applications. This is made even more imperative 
by the present overcrowded condition of the broad¬ 
cast band. (R. 16.) Appellant’s counsel per¬ 
haps inadvertently but none the less accurately 
and tersely stated the principle which must govern 
this case when he said in speaking of his client land 
his application: “He understands that as an j ap¬ 
plicant he does not have any right to establish a 
new station.” (R. 40.) j 

i 

| 

I 

I 

I 

i 
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That the Commission in this ease has exercised a 
sound discretion is demonstrated bv the reasons 
for its action (R. 16 and 17) which have been con¬ 
sidered in detail in this the brief on behalf of the 
Commission. Viewed in a manner most favorable 


to appellant and in the light of his attack thereon 
these findings furnish not one but three reasons 
whv the Commission could not, consistent with its 
conception of a proper interpretation and applica¬ 
tion of the statutory standard, grant the applica- 
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tion in question. These reasons are: tl") The cre - 
ation of additionaL^xmus heterod yne interferenc es 
''wiTlTstations already constructed and now Operat¬ 
ing on the same frequency; (2) the allocation of 
"SdcfiHonal^"McSHf^enjoying 
more than its fair and equitable share; and (3) 
that neither, tne radio needs mor the economic sup¬ 
port of Abilene and vicinity justify the construc- 
tion and operation of the proposed station. 

It is submitted that all are sustained by the rec¬ 
ord and that either fully justifies the action of the 
Commission. 


Respectfully submitted. 

Federal Radio Commission, 

By Thad H. Brown, General Counsel. 
D. M. Patrick, 

Assistant General Counsel . 
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IX THE 


(tart nf Appeals 

DISTRICT OF COLUMBIA 
October Term, 1930 


W. O. Ansley, Jr., 


Appellant, 


against 


No. 5149 


Federal Radio Commission, 


Appellee. 


MOTION FOR REHEARING 

I 

i 

i 

Comes now the above-named appellant, W. O. Ansley, 
Jr., and presents this, his motion for a rehearing! of the 
above-entitled cause, and, in support thereof, respectfully 
shows: 


First. —The decision of the Supreme Court in Federal 
Radio Commission v. General Electric Company et \aL, 2S1 
U. S. 464, confirming the decisions of this Court with 
respect to the administrative character, finality, ^nd ex¬ 
tent of its jurisdiction on appeals to it from decisions of 
the Federal Radio Commission under Section 10 of the 
Radio Act of 1927 has imposed upon counsel practicing 
before the Commission an obligation to bring before this 
Court, in proper cases, substantial procedural questions. 
The fulfillment of this obligation will enable this Court 
to lay down rules of practice, not only for the guidance 


! 


I 


I 






of the Commission, blit also for the Bar. This obligation 
has not been altered by the fact that Congress, by Act of 
July 1, 11)30, has modified to some extent the jurisdiction 
originally conferred by Section 16. Apart from our duty 
to serve our client to the fullest extent, we have been im¬ 
pelled also by a sense of obligation to point out to the 
Court the procedural matters in this case which we believe 
materially affect the interests of all licensees and ap¬ 
plicants. 

The Commission is dealing with a new and very dif¬ 
ficult problem of regulation, and we fully appreciate that 
its progress should not be impeded by highly refined rules 
of evidence and practice that were developed for the trial 
of causes in courts of law. We are familiar with the rule 
of Interstate Commerce Commission v. Louisville and 
Nashville Railroad Company , 227 U. S. SS, 93 that— 

**. . . The Commission is an administrative 
body and, even where it acts in a quasi-judicial 
capacity, is not limited by the strict rules, as to the 
admissibility of evidence, which prevail in suits be¬ 
tween private parties. . . . ,? 

Nevertheless, we believe that it is unwise, and in specific 
cases will result in injustice, for this Court, in the exercise 
of its legitimate desire to promote the important work of 
the Commission, to condone, expressly or by implication, 
acts or practices which the courts have declared improper 
with respect to other administrative agencies. The Louis - 
ville and Nashville case, supra , contains a number of per¬ 
tinent assertions on this subject, but the following state¬ 
ment (taken from pages 93-94) is peculiarly apt in this 
connection: 

“. . . But the more liberal the practice in ad¬ 
mitting testimony, the more imperative the obliga¬ 
tion to preserve the essential rules of evidence by 
which rights are asserted or defended. In such 
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i 

| 
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cases the Commissioners cannot act upon tlieii* own 
information as could jurors in primitive days!. All 
parties must be fully apprised of the evidence sub¬ 
mitted or to be considered, and must be given Oppor¬ 
tunity to cross-examine witnesses, to inspect docu¬ 
ments and to offer evidence in explanation or 
rebuttal. In no other way can a party maintain its 
rights or make its defense. In no other way can 
it test the sufficiency of the facts to support the 
finding; for otherwise, even though it appeared that 
the order was without evidence, the manifest defi¬ 
ciency could always be explained on the theory that 
the Commission had before it extraneous, unknown 
but presumptively sufficient information to support 
the finding. . . .” 

i 

i 

i 

In that case the Supreme Court also said (at p. 01) : 

“In .the comparatively few cases in which such 
questions have arisen it has been distinctly | recog¬ 
nized that administrative orders, quasi-judicial in 
character, are void if a hearing was denied; if that 
(/ranted was inadequate or manifest!}/ unfair j* if the 
finding was contrary to the ‘indisputable character 
of the evidence’. ...” (Italics ours.) 

Since it is our principal contention that the hearing 
granted was inadequate and manifestly unfair, the con¬ 
cluding sentence of the Court’s opinion, that the proced¬ 
ural rulings of the Commission “do not affect the substan¬ 
tial issues in the case”, shows that we did not succeed in 
making our point. Further, this language, whicli seems 
to sanction, or at least condone, the irregularities objected 
to, will, we think, be given a vastly greater significance by 
the Commission and the Bar than the Court intended, and 
we feel that it is our duty to re-state our position, for 
this is the first case in which a number of substantial 
procedural questions have been clearly raised foi* deter¬ 
mination bv the Court. This is the first case which 

*■ l 

presents for the Court’s consideration, examples of 
a number of practices which are regarded by ihe Bar 

j 

i 

! 

I 

i 

i 

i 

I 
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generally as highly objectionable. Further, and in jus¬ 
tice to Ansley, we must point out that the Court has ap¬ 
parently overlooked our contention that certain of the 
rulings objected to were prejudicial, and that the Com¬ 
mission’s decision should be reversed for the reason that 
Ansley did not receive a fair or adequate hearing. The 
right to a fair hearing is a substantial one, and our con¬ 
tention that Ansley was deprived of that right is a sub¬ 
stantial issue in the case, calling for definite determina¬ 
tion irrespective of other issues. 

In cases heard bv the Interstate Commerce Coinmis- 
sion, the Federal Trade Commission, and other independ¬ 
ent administrative instrumentalities of the Government 
composed of several members, it is the universal practice 
that the examiner, or commissioner acting as examiner, 
shall prepare and file a written report of the testimony, 
his findings and conclusions and recommendations, with 
ample provision for exceptions and argument to the full 
commission, or a quorum thereof, before decision is ren¬ 
dered. Even in actions at law or in equitv heard bv ref- 
erees or masters, it is the usual practice to permit excep¬ 
tions and argument to the court itself before decision. We 
respectfully submit that, in this case, the hearing was ren¬ 
dered unfair and inadequate by the Commission’s failure 
to give Ansley the usual protection in this regard. 

There is nothing to show that the single presiding Com¬ 
missioner gave his colleagues a fair report of Ansley’s 
case, or that the other Commissioners examined the trans¬ 
script of record, or acted except with reference to a mere 
recommendation. In urging that this practice is con¬ 
trary to the Radio Act of 1927, as amended, which gives 
Ansley a right to a hearing before the Commission, we 
are stressing a point that was suggested but not empha¬ 
sized in our brief and argument. 

Other procedural matters which warrant comment by 
the Court and a reversal of the Commissions decision may 
be summarized as follows: 


5 | 

i 

1. The failure of the Commission to make known the 
grounds for its decision of January 31st until March 
11 tli, long after Ansley had filed his notice of ap¬ 
peal. The fact that the statement finally filed by 
the Commission is merely an answer and does not 

*■ i 

represent the findings and reasons of the Commis¬ 
sion, and the fact that the Commission never filed 
any statement of its findings or reasons as required 
by the Act and settled rules of administrative law. 

(Brief pages 39-45.) | 

i 

2. The refusal of the Commission to reveal, Upon a 
timely and proper request, the data and considera¬ 
tions which guided it in setting Ansley's applica¬ 
tion for hearing. The fact that Ansley was jiot ad¬ 
vised of the data or recommendations witli refer¬ 
ence to which the Commission thus acted, and had 
no fair opportunity to prepare for the hearing; that 
such undisclosed material formed part of the, 1 record 
which presumably went to the Commission ajnd was 
considered by it at the time of its decision of Janu¬ 
ary 31st: and that, in any case, the unrevealed in¬ 
formation was before the single presiding Commis¬ 
sioner on whose recommendation the decision was 
entered. (Brief pages 46-53.) 

3. The refusal to rule on objections to evidence, and 
the consideration of improper and prejudicial evi¬ 
dence. (Brief pages 53-56.) 

, j 

! 

Second. —In our brief and argument we did hot urge 
that the rule of Technical Radio Laboratory v. Federal 
Radio Commission , 36 F. (2d) 111, 114, that the [findings 
of fact of the Commission should be sustained unless they 
are shown by the record to be manifestly against [the evi¬ 
dence, has been rendered inapplicable in cases! arising 
under Section 16 of the Radio Act of 1927 (before) amend¬ 
ment by Act of July 1, 1930) by the decision of! the Su- 
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preme Court in Federal Radio Commission v. General 
Electric Company et al., 2S1 U. S. 464, 467. We think 
that this Court cannot adequately or fairly exercise its 
power as “a superior and revising agency in the same 
field" as the Commission if it continues to follow the rule 
expressed in the Technical Radio Laboratory case and 
adhered to in the opinion in this case. We respectfully 
submit, therefore, that the opinion in this case is incon¬ 
sistent in this respect with the language taken by tiie Court 
from the opinion of Mr. Justice Van Devanter in the 
General Electric case. 

Third.' —In the opinion, the Court concluded that the 
Commission's decision of January 31, 1930 “is not mani- 
festly against the evidence." In giving great presumptive 
weight to the Commission's decision, we think the Court 
has overlooked the fact that the Commission's reasons for 
its decision were not published, or even formulated, until 
long after Ansley had filed his notice of appeal ; that said 
reasons or findings of the Commission were prepared in 
the Commission's legal division as a defense or answer to 
Ansley’s notice of appeal and did not constitute, represent, 
or indeed support the decision of the Commission. This 
point was made in our brief (pages 39-45) but there was 
not time to emphasize it in oral argument. 

Here we urge a further consideration we did not press 
before, namely, that the reasons or findings of the Com¬ 
mission filed March 11, 1930, to support its decision of 
January 31, 1930, did not even represent the recollection 
of the Commissioners as to the nature of and reasons sup¬ 
porting their votes but are in fact the views of the Com¬ 
mission's attorneys as to allegations contained in the no¬ 
tice of appeal. The initials appearing at the foot of its 
statement (R. 17) are those of Messrs. Brown and Patrick, 
its attorneys, and said statement was prepared by them, 
or under their direction, to meet the assignments made on 


I 


i j 

i 

j 

Ansley's belialf in the notice of appeal. Hence the;action 
of the Commission, in tiling its statement, was 4 plu.in 
violation of Section 16. 

This defect is not cured by the fact that the piper in 
question was signed by the chairman; his adoption jcannot 
alter the character of the instrument as a defensive plead¬ 
ing put together long after the decision and appeal. The 
findings and conclusions of the Interstate Commerce Com¬ 
mission, the Tariff Commission, and other independent 
administrative tribunals having a standing and responsi- 

I 

bility comparable to that of the Radio Commission, like 
the opinions of appellate courts, are prepared with great 
care by individual members of the commissions only after 
consultation and they are published with and form a part 
of the decisions of these bodies. It is respectfully sub¬ 
mitted that the practice employed in this case was ill- 
designed to safeguard the appellant and that it rendered 
the hearing inadequate and unfair. 

In any event, the language of the opinion leads us to 
believe that the Court overlooked certain material facts 
in concluding that the reasons given by the Commission 
support its decision. The testimony that heterodyne inter¬ 
ference between Ansley's station and KSD at St}. Louis 
(690 miles distant) “would be expected” was Entirely 
conjectural and, we respectfully submit, insufficient to 
support a finding that “additional serious heterodyne 
interference" would result from granting Ansley's appli¬ 
cation. 

The truth is, KSD had notice of and did not; oppose 
Ansley’s application. That Ansley’s station would not 
cause any appreciable heterodyne interference is strongly 
supported by the inference to be directly and reasonably 
derived from KSD's failure to appear or even to file an 
affidavit of protest (such opposition being permitted and, 
in fact, invited by the Commission’s regulations),!in view 
of the fact that KSD was and is broadcasting with 


i 

i 

! 




WKRC (only 310 miles distant) and KFDY (550 miles 
distant) on the same channel. In these days stations are 
rarely indifferent to threats of additional interference, and 
the implied acquiescence of KSD is, we submit, strong evi¬ 
dence that its operating experience did not lead it to ex¬ 
pect any appreciable interference from Ansley. 

We believe that a reconsideration will show the 
Court that it has attached a significance to the tes¬ 
timony of the commission engineer, Mr. Ring, greater 
than he intended. A close examination of his testi¬ 
mony makes it appear doubtful that he intended to 
advise the Commission that appreciable interference would 
be caused. Ilis statement is very guarded, very limited; 
he said simply, “interference would be expected”—lan¬ 
guage which would apply generally to any two or more 
stations located anywhere on the North American con¬ 
tinent and operating with more than a few watts of power 
on any frequency in the broadcast band. One can truth¬ 
fully say (and Mr. Ring has frequently stated, in effect, 
at hearings of the Commission) that some interference 
“would be expected” always between any two 50 watt 
stations operating simultaneously on the same frequency 
and located at opposite corners of the continent. When¬ 
ever stations are assigned to the same frequency, inter¬ 
ference somewhere, some time, “would be expected”. Mr. 
Ring was asserting an engineering truth of general, al¬ 
most universal application; the language he employed 
(and which he has used at many hearings) shows In- was 
not testifying from knowledge with respect to a specific 
situation. The question is, would the interference be ap¬ 
preciable? Most expert testimony offered without actual 
investigation and based solely upon opinion is subject to 
the vice we have indicated, and we earnestly hope that the 
Court will not base its refusal of Anslev ? s application 
on the engineer's general, equivocal statement. 
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We cannot concede that anv serious interference would 

•s 

be caused by Ansley's operation on the frequency requested 
(550 kilocycles), but in view of the Court's unqualified 
statement and belief in this respect, we feel justified in 
referring again to the fact that the frequency in question 

i 

was specifically designated by the Commission as jone on 
which heterodyne interference would be permitted: that 
the Commission itself had provided that said frequency 
was one of live frequencies which could be used each 
of the five zones. (Brief, pages 13-14.) 

Furthermore, certain action taken by the Commission 
since the filing and argument of this appeal, of which 
the Court has judicial knowledge from its own records, 
conclusivelv show's that the statement of findings! in this 
case was merely a defensive pleading and not aij actual 
decision and that (1) the Commission did not find any 
appreciable interference would result to KSD, jor (2) 
the Commission's allocation tolerates and provides for 
such interference. For within the last few weeks the 
Commission has licensed KFYR, Bismarck, North Dakota, 
about 770 miles from KSD, to operate at 550 kilocycles 
with power of 1,000 irafts night, 2,o00 watts (hug, \ Official 
Call Letter Correction List of December 1. 1030,: mimeo¬ 
graph No. 3544.) This action of the Commission is before 
this Court in WDAY, Inc. v. Federal Radio Commission, 
No. 5321, and constitutes an unequivocal admission by 
conduct that the Commission's assertion of interference 
in its statements in this case is not trustworthy. 

Fourth. —In stating that the finding “is not refuted by 
the evidence," the Court sustained the Commission's posi¬ 
tion (taken not at the time of its decision on January 31st 
but in answer to Ansley's notice of appeal on March 11th) 
that, irrespective of the merits of the application!, refusal 
w'as necessary because Texas has more than its jsliare of 
broadcasting facilities as determined by the Commission’s 


j 

i 

i 
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quota figures. In asking the Court to reconsider its deci¬ 
sion in this respect, we are aware that the Court has given 
our contentions most careful consideration and has se¬ 
lected and employed the phrase above referred to with 
care and with great respect for the appellant's claims and 
rights. On the other hand, we cannot avoid the conclu¬ 
sion that the Court has overlooked or misunderstood a 
material point which was advanced in our brief and oral 


discussion: for the record clearlv shows that we were de- 

%■ 

nied a fair opportunity to examine the only competent 
witness as to the basis of the quota figures and the method 
bv which thev were derived. 

V «L 

Because this Court acts as “a superior and revising 
agency in the same field*’ as the Commission, we felt we 
were justified in arguing in our brief— 


1. that General Order 40 required the granting of our 
application so that 550 kilocycles could be used in 
each of the five zones as specifically provided for by 
said order (pages 13-14, 16) ; 

2. that the quota figures used in our case had never 
been officially adopted by any rule or order of the 
Commission and the method of their calculation 
had never been disclosed (pages 16-17) ; 

o. that the quota figures used to Ansley's disadvan¬ 
tage disregarded the Davis Amendment under which 
they were formulated, in that they did not, as ap¬ 
plied, operate with reference to frequencies, power, 
and hours of operation, as required by law, but were 
based solely upon “assignments*’ (page 17) ; 

4. that the quota figures used in this case were differ¬ 
ent from those submitted to the Senate, and that 
the Commission later repudiated the figures given 
to the Senate (pages 19-20) ; 


5. that action with reference to the quota figures in¬ 
troduced in this case has not produced orj tended 
to produce equality (page 20) ; j 


i 

6. that the quota figures used in this case have now 
been completely abandoned and have been Replaced 
bv a new and different system based on “units" as 

v %> 

distinguished from “assignments" (page 21!). 

Moreover, the Commission has not applied any system of 
quota figures systematically or fairly as against a|l appli¬ 
cants. While applications for additional facilities in 
“over quota" communities have been granted in jspite of 
them, the quota figures, which were devised by \tr. King 
simply as a guide to the Commission, have been'used as 
a means of defense in this Court without any explanation 
of the fact that they were not official and were notj applied 
with respect to every application. A reconsideration of 
these factors would, we believe, lead the Court to lalter its 


opinion. 

In stating that the Commission's finding “is! not re¬ 
futed by the evidence" the Court has, we think, overlooked 
the fact that we were placed in a manifestly unfair posi¬ 
tion in this regard by the presiding Commissioners 
rulings. We must re-state our contention. We Exercised 
great diligence in attempting to elicit evidence! on this 
point from the only competent witness, Mr. Ring, and 
our failure was caused bv factors over which we had no 

i 

control. (Pages 21-23.) The colloquy bet weep Judge 
Sykes and Mr. Segal (R. 60-61) shows that we were taken 

i 

by surprise by the introduction of the quota figures: that 
we were denied an opportunity to bring out the pertinent 
facts as to the method and principles of their preparation. 
Bearing in mind that the figures were a product of the 
Commission’s engineer, Mr. Ring, that they were Unofficial 
and secret, that thev varied from time to time, that thev 

* j v 

were not applied with respect to all applications in the 
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same class, and that they are unintelligible without ex¬ 
planation. we believe it appears that the ruling of the 
presiding Commissioner was manifestly unfair. A single 
Commissioner presided and took and reported the testi¬ 
mony, with no provision for argument or exceptions to 
the full Commission or a quorum thereof. Under the 
circumstances, we believe and urge that Ansley is the 
victim of a substantial injustice. 

Fifth. —We respectfully direct the Court's attention 
to the following excerpt from the opinion: 

“It is generally accepted that a 50,000 watt 
broadcasting station will deliver good service within 
a radius of 300 miles, and fair service within a 
much greater radius; and while it is true that the 
peculiar physical conditions of western Texas may 
require a modification of these figures, it may be 
concluded nevertheless that the 50.000 watt stations 
at Dallas, Fort Worth, and San Antonio are or 
soon will be able to deliver good service to the entire 
area in question. ..." 

If this language is made final bv refusal to grant our 
motion for a rehearing, it will have the effect, not only of 
precluding favorable action on Ansley*s application, but 
of lending final judicial authority to a technical proposi¬ 
tion that is contrary to actual experience and the unani¬ 
mous opinion of informed technicians. 

The 300 mile i figure is not contained in the evidence 
in this case. It was placed in the Commission's brief 
(page 37) by quotation from the opinion of the Court in 
United States v. American Bond <f* Mortgage Co. et al v 
31 F. { 2d) 44S, 453. The tabulation quoted in that case 
was obiter dictum taken by the Court from an ex parte 
affidavit made for special purposes under the particular 
circumstances of that case. 


I 


It is the experience and generally accepted opinion in 

the present state of the art that it is impossible to render 

satisfactory service at a distance of 300 miles regardless 

of power: that a station of 50,000 watts cannot possibly 

render satisfactory service bevond a radius which is a 

%> %/ 

mere fraction of 300 miles. 

In objecting to acceptance by this Court of h state¬ 
ment made for the first time in this case in the Cbmmis- 

i 

sion's brief, without any opportunity for us to demonstrate 
its inaccuracy, we respectfully refer the Court to the 
following considerations (supported by current reliable 
material on the subject which we feel it is necessary, under 
the circumstances, to include as an appendix)! which 
govern this aspect of the case: j 

i 

1. The phenomena of fading of radio signals make it 
impossible for any station to render reliable! service 
over an area as great as that with a radiusf of 300 
miles. 

2. The reliable service area of stations is inversely 

%> 

proportional to a function of frequency, and hence 
no service area can be predicted generally for broad 
casting stations without a consideration of the par- 

c i *• 

ticular frequency to be used. 

3. The actual attenuation or weakening of !a radio 

i 

wave as it leaves the transmitting station is |so great 
that a 50,000 watt station cannot possibht render 
satisfactory service at a distance of 300 mil^s. 

4. The service area of any station varies from hour to 
hour and differs widely as between day and night, 
hence predictions based upon average evening con¬ 
ditions are not useful in determining the important 
problem of day time service. 

i 

5. Predictions of service area must be basbd upon 
considerations of electrical noise levels (atmos- 


i 
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pherics, etc.) prevailing in the area sought to be 
served and estimates must be greatly modified for 
areas like western Texas. 

6. Inequality in geographical distribution whereby 
stations render much better service in one direction 
than in another make it impossible to predict any 
approximate circular service area. 

In confirming the finding that the area in question is 
or shortly will be too well served to warrant the granting 
of Ansley's application, we think that a reconsideration 
will show that the Court has inadvertently placed reliance 
upon a wholly inaccurate statement contained in the Com¬ 
mission's brief and, in justice to Ansley, we attach an 
appendix which shows that the territory in question will 
receive no service from WOAI, WFAA, or WBAP and 
that the Commission has discriminated against the terri¬ 
tory of Abilene and a large area of western Texas which 
is commerciallv tributary to it. 

For the foregoing reasons it is respectfully urged that 
this motion for a rehearing be granted, and that the de¬ 
cision of the Commission be, upon further consideration, 
reversed. 

Respectfully submitted, 

Bethuel M. Webster, Jr., 
Paul M. Segal, 

Attorneys for Appellant. 

We, Bethuel M. Webster, Jr. and Paul M. Segal, 
attorneys for the above-named appellant, do hereby certify 
that the foregoing motion for a rehearing of this cause 
is presented in good faith and not for delay. 

Bethuel M. Webster, Jr., 
Paul M. Segal, 

Attorneys for Appellant. 


i 
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APPENDIX 


The following references and suggestions are Respect¬ 
fully submitted to sustain the principles set forth in para¬ 
graph Fifth of the foregoing motion: 

It is the purpose of this appendix to show that jWOAI, 
licensed to operate with 50,000 watts, 1,190 kilocycles, at 
San Antonio, Texas, and WFAA and WBAP, liceinsed to 
operate with 50,000 watts at Dallas and Fort Worth re¬ 
spectively, dividing time on 800 kilocycles, cannot possibly 
serve the western Texas area, and cannot render good or 
satisfactory service for an area as great as referred to in 
the opinion of the Court. 

i 

. i 

| 

1. The phenomena of fading of radio signals bnake it 
impossible for a station to render reliable service over an 
area as great as that irith a radius of 300 miles. 


Fading has been defined as “The variations of j the sig¬ 
nal intensity at a given location from a radio transmitting 
station as a result of changes occurring in the transmission 
path.'’ (Report, Committee on Standardization, institute 
of Radio Engineers, 1928. Definition A'o. 2020.) j 

Where fading occurs the reception varies in intensity 
to a degree which mav render the service utterly useless. 

One of the outstanding discussions of the problem of 
fading in broadcast reception is Scientific Paper iXo. 561 
of the Bureau of Standards, by J. H. Dellinger (author of 
the affidavit in the American Bond and Mortgage case re¬ 
ferred to in the motion), C. B. Jolliffe (present jrliief en- 
gineer, Federal Radio Commission), and T. Parkinson, 

i 

research associate, published August 17, 1927, j entitled 
Cooperative Measurements of Radio Fading in 1925. The 
following is quoted from the conclusions of this Reaper, at 
pp. 447-44S, 449: 
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**2. There is a series of maxima and minima of 
fluctuation with respect to distance from the trans¬ 
mitting station. The first maximum occurs at 
about 100 km. (About 62.2 miles.) 


. • > 

• > . 


The preceding conclusions, taken together 
with the dving a wav of the ground-transmitted 
wave, indicate that the fading of several minutes 
period is due to variable absorption in the upper 
atmosphere, and that the fading of several seconds 
period observed at distances less than about 200 
km. (124.4 miles) is largely due to interference be¬ 
tween the! ground-transmitted wave and the wave 
which has traveled to the Kennelly-IIeaviside layer 
and undergone variable changes of intensity, phase, 
and polarization. 


**12. Changes of transmitting power do not af¬ 
fect the characteristics of fading.** 


In Some St it dies of Radio Broadcast Coverage in the 
Middle West, 16 Proceedings, Institute of Radio Engineers, 
1356, 1364-1365. Professor C. M. Jansky, Jr., states: 

**Of the remaining factors which limit distant 
reception, ithere is one, dependent upon the char¬ 
acteristics of the transmission medium, concerning 

which, as vet, far too little is known. Statistical 

* 

data have repeatedly indicated that at night there 
is a zone which lies approximately between 50 and 
200 miles of a broadcasting station in which recep¬ 
tion is not as good as at points farther distant. 
This condition has been found to exist in the terri¬ 
tory under consideration. Sometimes the zone of 
poor reception extends closer than 50 miles and 
sometimes it extends further than 200 miles, de¬ 
pending upon weather conditions, frequency, and 
other factors. Under some conditions and with 
some transmitters, such programs as are received 
are so distorted as to be rendered useless. Increas¬ 
ing power at the transmitter does not seem to over¬ 
come the difficulty.” 
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In United Slates Radio Broadcasting Development, 17 
Proceedings, Institute of Radio Engineers, 13951 1425, 
Robert H. Marriott, states: 


“The ether or space does not always offer one 
constant path for all of these radio frequencies. 
Reflections frequently occur in the ether! which 
jumble these radio frequencies so that the effect of 
some or all of them is decreased, producing what we 
call fading noises or simple fading that shows itself 
in a weakening of the received signal at thje radio 
receiver. At a distance of 70 miles and ovei*, every 
station fades as a rule. Sometimes the fading is 
noted even bv the ear for shorter distances.p 


In The Calculation of the Service Area of Broadcast 
Stations, IS Proceedings, Institute of Radio Engineers, 
1160, at 1176, P. P. Eckersley, one of the world's greatest 
authorities on this subject, states that the area of fading 
represents the limit of true service of a sending! station 
regardless of its power. 

It therefore appears that at a point which in individual 
cases varies from 50 to 200 miles from the transmitter 
there commences an area of fading beyond which!the sta¬ 
tion cannot possibly render service, and this in itself makes 
it impossible for WO AI to render satisfactory service to 
western Texas. 

i 

j 

2. The reliable service area of stations is inversely pro¬ 
portional to a function of frequency, and hence n0 service 
area can be predicted generally for broadcasting j stations 
without a consideration of the particular frequency to be 
used. 

In Report No. 2 of the Committee on Broadcasting of 
the Institute of Radio Engineers, IS Proceedings IS, it is 
stated: 

“It is well known that the attenuation of radio 
service in the broadcast band tends to increase with 

i 

\ 


i 

j 
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increasing frequency, and that the selectivity of 
radio receivers also depends upon the frequency.” 

I 

Station WOAI is assigned to the frequency 1190 kc., 
which is in the higher frequency range, and the attenua¬ 
tion or weakening of its transmission is relatively greater, 
and hence a general estimate, based upon average condi¬ 
tions, is not applicable to WOAI. 

3. The actual attenuation or weakening of a radio wave 
after it leaves the transmitting station is so great that a 
50pOO watt station cannot possibly render satisfactory 
service at a distance of 500 miles. 

Attenuation is defined as “The reduction in power of 
a wave or a current with increasing distance from the 
source of transmission”. (Report, Committee on Stand¬ 
ardization, Institute of Radio Engineers, 1928. Definition 
Xo. 2019.) 

Since radio waves travel in all directions from a trans¬ 
mitter, it is plain that the weakening of the waves as they 
leave the antenna is very rapid. In estimating the prob¬ 
able service area of a station, it is necessary to consider 
a number of factors, such as the power, the frequency, the 
characteristics of the territorv, etc. 

Various standards of service have been adopted by the 
radio engineering profession. It is customary to define 
high quality dependable service as service which delivers, 
at the receiving location, a signal of the measurable in¬ 
tensity (expressed in the units customarily used) of 10 
millivolts per meter or higher. Estimates of the necessary 
intensitv of signal to deliver a lesser but reasonablv satis- 
factory service vary with different authorities from 0.5 
millivolt to 1 millivolt. 

An acceptable formula for fairly accurate prediction 
has been developed through the study of a great number 
of leading scientists, and is found in one form in Some 
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Principles of Broadcast Frequency Allocation by L. E. 
Whittemore of the American Telephone and Telegraph 
Company, 17 Proceedings, Institute of Radio Engineers, 
1343, 1347. His formula is as follows: 


E = 19.42 X 10 4 ‘ 


vT7 


101.5 a d 


“E v is field intensity in microvolts per meter,! “p” is 
radiated power in kilowatts, “dis distance ini miles, 
Lambda is wavelength in meters, and Alpha is an absorp¬ 
tion factor varying with the nature of the territory through 
which the transmission must pass. j 

Using as an absorption factor the constant 0.0256, 
which corresponds with measured values of field intensity 
in manv cases of transmission over suburban territorv in 

V ! * 

the northeastern part of the United States, and gives data 
for average daylight transmission over open country, we 
have calculated the predictable signal from WOiAI and 
find that at a distance from the transmitter of Approxi¬ 
mately 21 miles the signal drops below the high!quality 
value, and at a distance of approximately 40 miles it drops 
below the 1 millivolt given by some authorities a£ a rea- 
sonablv satisfactory service. At a distance of 50 miles it 
drops below the 0.5 millivolt value of other authorities, 
and at a distance of 60 miles it reaches a value Of 0.093 
millivolts, which is conceded as of no service. 

Similar calculations from this formula for 50 kw., if 
such power were to be used at 800 kc. by either WFAA 
or WRAP, show that the signal drops below the high qual¬ 
ity dependable service at 25 miles, below the 1 millivolt 
value at 50 miles, below the 0.5 millivolt value at $5 miles, 
and to the value of no usefulness at a distance of 75 miles. 

Commencing September 15, 1930, the commission held 
hearings upon applications for 50 kw. assignments from a 
great number of clear channel stations in all portions of 


i 
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the United States. At these hearings expert testimony 
was adduced by various applicants from such experts as 
I)r. Samuel L. Kintner, Director of the Research Depart¬ 
ment of the AA’estinghouse Electric and Manufacturing 
Company. .John A'. L. Hogan, C. M. Jansky, Jr., Edgar H. 
Felix, consulting technical experts, Louis H. Cohen, joint 
author of the Austin-Cohen Attenuation Formula, C. W. 
Horn, general engineer of the National Broadcasting Com- 
pany, H. A'. Ackerberg, chief engineer of the Columbia 
Broadcasting System, and C. B. Jolliffe. the commission's 
chief engineer. These outstanding experts were agreed to 
this extent, that their various predictions of high quality 
service area of the 50 kw transmitters, concerning which 
they respectively testified, vary from 50 to S5 miles, accord¬ 
ing to the character of the terrain in which the stations 
were located. 


In an article. The Use of Radio Field Intensities as a 
Means of Rat inf) the Outputs of Radio Transmitters . 1 f> 
Proceedings, Institute of Radio Engineers, 11TB. by S. \A\ 
Edwards and J. E. Brown of ilu* Radio Division, Depart¬ 
ment of Commerce, are found graphic diagrams showing 
substantially similar results based upon actual measure¬ 
ments in the field by these experts. 

So also L. E. AATiittemore. opp. cit. So also P. P. Eck- 
ersley. opp. cit. 


4. The service area varies from hour to hour and differs 
tcidely as between day and night , lienee predictions based 
upon average evening conditions are not useful in deter¬ 
mining the important problem of day time service. 

In Report No. 5 of the Broadcast Committee of the 
Institute of Radio Engineers, it is stated that a ratio in 
power at the same station as between day and night of 
5 to 1 is the sort of ratio which will prevent excessive alter¬ 
ation in intensity as between dav and night service. It is 
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generally estimated that in order to accomplish the same 
degree of service it is necessary to use approximately 5 
times as much power in the day time as it is at night, and 
consequently it follows that predictions made in the 
American Bond and Mortgage data are not applicable in 
anv sense to dav time conditions. 

* » i 

i 

i 

5. Predictions of service area must be based upbn con¬ 
siderations of electrical noise levels ( atmospherics, etc.) 
prevailing in the area sought to be served and estimates 

must be greatly modified for areas like western Texas. 

; 

I 

It is plain that service from any broadcasting station 
must be measured in terms of its usefulness to the listener, 

i 

and it is necessary that serviceable signals bear!a high 
relationship to existing levels of interference from! atmos¬ 
pheric electricity. Hence the exceptional conditions in 
this case, indicating a high level of atmospheric disturb¬ 
ance level, has the effect of eliminating any possibility of 
service from WO AI. (Brief p. 30.) j 

6. Inequality in geographical distribution whereby 

stations render much better service in one direction than 
in another make it impossible to predict any approximately 
circular service area. j 

i 

i 

! 

j 

It is beyond the lesson of experience to predict any- 
thing approximating a circular service area from 'a broad¬ 
casting station. Actual results show that service areas 
of a station vary in different directions, and in j extreme 
cases the field strength in one direction may be ten times 
that experienced at an equal distance from the transmitter 
in another. Examples of actual surveys in diagrammatic 
form may be found in the article of Edwards and Brown 
cited above. 

It is, therefore, impossible to fix a radius such as 300 
miles or any other figure for the estimated service area 
of a given broadcast station. 


i 
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In concluding this discussion, we desire respectfully 
to call to the Court’s attention the fact that within a 
radius of approximately 300 miles of Washington, D. C., 
there are the following 50 kw. broadcasting stations: 
WTIC, Hartford, Conn., WGY, Schenectady, X. Y., 
W r TAM, Cleveland, Ohio, WEAF, Belmore, N. Y., KDKA, 
Saxonburg, Pa. It is the universal experience of the resi¬ 
dents and listeners of Washington and its environs that 
they do not get any reasonably satisfactory service from 
any of these stations. 


( 1665 ) 




